Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

BANG RA SOAT CHI TIET PHAP LUAT VIET NAM VA CAM KET EVFTA VE PAU TU

CHUONG PAU TU

CAM KET EVFTA

PHAP LUAT VIET NAM

DANH GIA VA DE XUAT

CHAPTER | GENERAL
PROVISIONS

Article (...)
Objectives, coverage and definitions

1. The Parties, reaffirming their respective
commitments under the WTO Agreement
and their commitment to create a better
climate for the development of trade and
investment between the Parties, hereby lay
down the necessary arrangements for the
progressive liberalisation of trade in
services and investment and for
cooperation on e- commerce

Phéap luat Viét Nam (PLVN) khéng quy
dinh

Panh gia:
bay la van de riéng cua Hiép dinh, khéng
lién quan tai phap luat noi dia

Pé xuat
Khong dé xuat dieu chinh, stra doi phéap
luat

2. Consistent with the provisions of this
Title, each Party retains the right to adopt,
maintain and enforce measures necessary
to pursue legitimate policy objectives such
as the protection of society, the
environment and public health, the
integrity and stability of the financial
system, the promotion of security and
safety, and the promotion and protection of
cultural diversity.

Danh gia

Pay 1a quy dinh ghi nhan quyén cua cac
Bén trong EVFTA, khdng phai nghia vu
bit budc

Pé xuit
- Khéng dé xuat diéu chinh, sira doi
phap luat
- Chu y dén quyén duoc ghi nhan nay
trong qua trinh quy dinh vé dau tu
dé str dung khi can thiét

3. This Title shall not apply to measures

Phap luat vé lao dong

Panh gia:
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affecting natural persons seeking access to
the employment market of a Party, nor
shall it apply to measures regarding
citizenship, residence or employment on a
permanent basis. Nothing in this Title shall
prevent a Party from applying measures to
regulate the entry of natural persons into,
or their temporary stay in, its territory,
including those measures necessary to
protect the integrity of, and to ensure the
orderly movement of natural persons
across its borders, provided that such
measures are not applied in such a manner
as to nullify or impair the benefits?
accruing to any Party under the terms of a
specific commitment in this Chapter and
its Annexes.

Phép luat ve xuat nhap canh
Phéap luat vé dau tu

bay 1a gidi han pham vi ap dung cac cam
két vé dau tu, thuong mai dich vu qua bién
gioi, thuong mai dién tir caa Hiép dinh.
theo d6 phap luat vé lao dong va xuat nhap
canh cua Viét Nam khong phai tuan tha
cac quy dinh caa Hiép dinh (trir cac cam
két lién quan t6i di chuyén thé nhan khong
lien quan t&i phap luat noi dia gan voi dau
tu).

Pé xuat

- Khéng dé xuit diéu chinh, sira doi
phap luat chung vé lao dong, xuat
nhap canh.

- Ddi véi phép luat vé dau tu, cac dé
xuét diéu chinh cu thé, néu cé, lién
quan ti di chuyén thé nhan trong
tirng linh vuc dau tu cy thé s& duoc
dé xuat cu thé trong muc lién quan

4. For purposes of this Title:

(a) a ‘natural person of the EU” means a
national of one of the Member States of
the European Union in accordance with its
legislation and a ‘natural person of Viet
Nam’ means a national of Viet Nam in
accordance with its legislation;

Luat Quéc tich

Danh gia

EVFTA quy dinh khai niém quéc tich Viét
Nam tuan thu PLVN. Vi vay khéng phai ra
soat.

Pé xuiat

Khong dé xuat diéu chinh, sira d6i phap
luat

! The sole fact of requiring a visa for natural persons of certain countries and not for those of others shall not be regarded as nullifying or impairing benefits under a specific

commitment.
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(b) ‘juridical person’ means any legal
entity duly constituted or otherwise

organised under applicable law, whether

for profit or otherwise, and whether
privately-owned or governmentally-

owned, including any corporation, trust,

partnership, joint venture, sole
proprietorship or association;

Bo luat Dan sw 2005, 2015

Luét Doanh nghiép 2014

Dieu 84 BLDS 2005

(Luat nay c6 hiéu luc @én trudc ngay
1/7/2017)

Phap nhan

Mot t6 chuc dugc cong nhan 1a phap nhan
khi c6 du cac dicu Kién sau day:

1. Buoc thanh lap hop phéap;

2. C6 co cau t6 chic chat ché:

3. C6 tai san doc 1ap véi ca nhén, to chic
khac va tu chiu trach nhiém bang tai san
do;

4. Nhan danh minh tham gia cac quan hé
phap luat mot cach doc lap.

Piéu 74 BLDS 2015

(Luat nay bat dau c6 hiéu lyc tir ngay
1/7/2017)

bicu 74. Phap nhéan

1. Mot to chiic duoc cong nhan la phép
nhan khi c6 du cac dicu kién sau day:

a) Puoc thanh lap theo quy dinh cua Bo
luat nay, luat khac cé lién quan;

b) Co co cu to chuc theo quy dinh tai
bieu 83 cua Bo luat nay;

c) Co tai san doc lap voi c& nhan, phap

Danh gia
PLVN c6 quy dinh han ché vé phap nhan
hon so vé1 EVFTA, theo do:

- Piéu kién cua phap nhan: Trong khi
theo EVFTA thi diéu kién phap
nhan chi bao gém viéc dugc thanh
Iap hop phép; trong khi theo
PLVNthi phap nh&n con c6 phai
dap ng cac diéu kién khac (c6 co
CAu to chuc doc 1ap, co tai san doc
Iap, nhan danh minh tham gia quan
hé phap luat doc lap);

- V& hinh thuc, khac véi EVFTA,
theo PLVN, doanh nghiép tu nhan
khong phai la phap nhan; quy tin
thac, (tong) cong ty, cong ty hop
danh khong duong nhién 1a phap
nhan.

Theo cach dinh nghia cia EVFTA thi
“phap nhan” duong nhu gan voi khéi niém
“t6 chirc” theo cach hiéu thong thuong
(PLVN khong c6 dinh nghia “t6 chiic”, chi
c6 khai niém “t6 chuc kinh té” theo Luat
Pau tu, gidi han & muc tiéu dau tu kinh
doanh, khéng rong nhu EVFTA)

Pé xuat
- Giit nguyén cac quy dinh vé hoic
co lién quan téi phap nhan trong
PLVN
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nhan khac va ty chiu trach nhiém bang tai - Céc ra soat du6i ddy lién quan toi
san cua minh; cam két EVFTA trong Dau tu ap
d) Nhan danh minh tham gia quan hé phéap dyng doi véi “Judicial person” theo

EVFTA s& duoc hiéu nhu “t6 chirc”
theo PLVN khi danh gid va dé xuét,
néu co.

- Pé thdng nhat céach hiéu, tir diém
nay vé sau, trong Ra soat nay, thuat

luat mot cach doc lap.

2. Moi c4 nhan, phap nhan déu c6 quyén
thanh 1ap ph&p nhan, trir treong hop luat
¢6 quy dinh khac.

Luat Doanh nghiép ngir “judicial person” trong cac cam
Diéu 47.2 ket vé dau tu trong EVFTA s€ duoc
Cong ty trach nhiém hiru han hai thanh dich 1a “td chic”.

Vién tro 1én c6 tu cach phap nhan ké tir
ngay dugc cap Giay chitng nhan ding ky
doanh nghiép.

Diéu 73.2.

Cong ty trach nhiém hitru han mét thanh
vién c6 tu cach phap nhan ké tir ngay duoc
cap Giay ching nhan diang ky doanh
nghiép.

Piéu 110. 2,

Cong ty ¢6 phan cé tu cach phap nhan ké
tir ngay duoc cap Gidy chung nhan dang
ky doanh nghiép.

Dieu 172. 2.

Cong ty hop danh c6 tu cach phap nhan ké
tir ngay duoc cap Gidy chung nhan ding
ky doanh nghiép.

Diéu 188.1

Tap doan kinh té, tong cong ty thudc cac
thanh phan kinh té 1a nhém cong ty c6 moi
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quan hé véi nhau théng qua sé hitu co
phan, phan vén gop hoic lién két khac.
Tap doan kinh té, tong cong ty khong phai
Ia mot loai hinh doanh nghiép, khong c6 tu
cach phap nhéan, khdng phai dang ky thanh
lap theo quy dinh ctia Luat nay.

Diéu 183.1.

Doanh nghiép tu nhan la doanh nghiép do
mot ca nhan lam chu va tu chiu trach
nhiém bang toan bo tai san caa minh vé
moi hoat dong cua doanh nghiép.

Luat Pau tw

Piéu 3.16.

T chirc kinh té 1a t6 chtrc duoc thanh l1ap
va hoat dong theo quy dinh cua phap luat
Viét Nam, gom doanh nghiép, hop tac xa,
lién hiép hop tac xa va cac to chirc khac
thue hién hoat dong dau tu kinh doanh.

(c) a ‘juridical person of the EU’ or a
‘juridical person of Viet Nam’ means a
juridical person set up in accordance with
the laws of a Member State of the
European Union or of Viet Nam
respectively, and engaged in substantive
business operations?in the territory of the
EU or of Viet Nam, respectively;

Luat Doanh nghiép

Diéu 4.9.

Doanh nghiép Viét Nam la doanh nghiép
dugc thanh lap hoac dang ky thanh 1ap
theo phap luat Viét Nam va c0 tru s¢ chinh
tai Viét Nam.

Luat Pau tw

Diéu 3.

Danh gia:

- Pinh nghia chung vé “t6 chirc kinh
t&” trong PLVN tuong duong voi
khéi niém “t6 chuc” trong diém nay
cua EVFTA (do chi gidi han o t6
chuc cé hoat dong kinh doanh)

- EVFTA khi xac dinh quéc tich (EU
hoac VN) cua t6 chtc dya vao 02

2 In line with its notification of the Treaty establishing the European Community to the WTO (WT/REG39/1), the EU-Party understands that the concept of “effective and
continuous link” with the economy of a Member State of the European Union enshrined in Article 54 of the TFEU is equivalent to the concept of “substantive business
operations”. Accordingly, for a juridical person set up in accordance with the laws of Viet Nam and having only its registered office or central administration in the territory
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14. Nha dau tu nudc ngoai 1a c& nhan co
qudc tich nudc ngoai, té chic thanh lap
theo phap luat nudc ngoai thuc hién hoat
dong dau tu kinh doanh tai Viét Nam.

15. Nha dau tu trong nudc 1a ¢& nhan c6
qudc tich Viét Nam, t6 chire kinh té khong
c6 nha dau tu nudce ngoai 1a thanh vién
hoic ¢ dong.

16. T6 chuc kinh té 1 to chic duoc thanh
Iap va hoat dong theo quy dinh cta phap
luat Viét Nam, gdm doanh nghiép, hop tac
x4, lién hiép hop tac xa va céc t6 chuc
khac thuc hién hoat dong dau tu kinh
doanh.

diéu kién: to chuc thanh 1ap theo
phap luat EU hoic VN, va tb chuc
c6 hoat dong kinh doanh thuc chat
trén 14nh thd EU hoic VN.

Trong khi do, trong PLVN, ngoai
diéu kién vé phap luat thanh lap,
cac diéu kién khac khong giéng voi
EVFTA (vi du “doanh nghi¢p VN”
thi ¢6 thém diéu Kién “c6 tru so
chinh & VN, “t6 chuc kinh té (VN”
thi c¢6 thém diéu kién “hoat dong
theo quy dinh cia PLVN”...)

Pé xuit

Pua dinh nghia “t6 chirc kinh té cua
EU” vao Biéu khoan vé pham vi
diéu chinh caa Vin ban riéng thyc
thi EVFTA vé Pau tu (vin ban nay
bao gom cac quy dinh chi &p dung
cho cac trudng hop thudc dién diéu
chinh cita Chuong nay cia EVFTA)
Khoéng can dinh nghia theo EVFTA
vé “t6 chirc kinh té Viét Nam” trong
Van ban nay béi Van ban nay sé chi
4p dung cho nha dau tu EU)

(d) Notwithstanding the preceding
paragraph, shipping companies established

B¢ luat hang hai Viét Nam
Dieu 12. Tau bien Viét Nam

Danh gia

Truong hop cdng ty tau bién cua

of Viet Nam, the EU Party shall only extend the benefits of this agreement if that juridical person possesses an effective and continuous economic link with the territory of

Viet Nam.

6




Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

outside the EU or Viet Nam and controlled
by nationals of a Member State of the EU
or of Viet Nam, respectively, shall also be
covered by the provisions of this Title,
with the exception of Section 2
(Investment Protection) and of Section 3
(Resolution of Investment Disputes), if
their vessels are registered in accordance
with their respective legislation, in that
Member State or in Viet Nam and fly the
flag of a Member State or of Viet Nam;

1. Tau bién Viét Nam 1a tau bién da duoc
dang ky trong S6 dang ky tau bién qudc
gia Viét Nam hoac tir khi dugc co quan dai
dién ngoai giao hodc co quan lanh sy cua
Viét Nam & nudc ngoai cap gidy phép tam
thoi mang cd quéc tich Viét Nam.

2. Tau bién Viét Nam c6 quyén va nghia
vu mang cd quéc tich Viét Nam.

3. Chi c6 tau bién Viét Nam méi dugc
mang c& qudc tich Viét Nam.

Piéu 13. Chii tau

1. Chu tau 1a nguoi s¢ hitu tau bién.

Luat Doanh nghiép

Diéu 4.9.

Doanh nghiép Viét Nam la doanh nghiép
duoc thanh lap hodac dang ky thanh 1ap
theo phap luat Viét Nam va co tru s¢ chinh
tai Viét Nam.

EU: PLVN khong quy dinh

- Trudng hop cong ty tau bién cua
Viét Nam:
Theo PLVN hoan toan khac vaéi
EVFTA: truong hop nhu néu tai
diém (d) nay caa EVFTA khong thé
duoc xem 12 céng ty mang quéc
tich Viét Nam dé thugc dién ap
dung cua PLVN cling nhu cac cam
két cia VN (trong d6 co EVETA).

Pé xuat

- Pua quy dinh vé céc truong hop
“cong ty tau bién EU” nay vao diéu
khoan vé pham vi diéu chinh caa
Vin ban riéng thuc thi EVFTA vé
Pau tu

- Khdng can dinh nghia theo EVFTA
vé “cong ty tau bién VN” trong Vin
ban nay boi Van ban nay s€ chi &p
dung cho trueong hop EU nhu néu
trén

(...) A juridical person is:

(i) "owned" by natural or juridical persons
of one of the Member States of the EU or
of Viet Nam if more than 50 per cent of
the equity interest in it is beneficially
owned by persons of that/a Member State
of the EU or of Viet Nam respectively;
(i1) "controlled" by natural or juridical

Luat Doanh nghiép

Diéu 189. Cong ty me, cong ty con

1. Mot cong ty duogc coi la cong ty me caa
cong ty khac néu thuoc mot trong céc
truong hop sau day:

a) Sé hitu trén 50% vén diéu 18 hoic téng
s6 ¢b phan phé théng cua cong ty do;

b) C6 quyén tryc tiép hoac gian tiép quyét

Danh gia

- PLVN khong c6 dinh nghia tryc
tiép vé viéc mot té chic kinh té
“thudc sd hitu” hodc “duoc kiém
soat” ciia mot chu thé khac nhung
c6 quy dinh gién tiép vé diéu nay
qua quy dinh vé cong ty me-con.

- PLVN va EVFTA tuong ty nhau vé
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persons of one of the Member States of the
EU or of Viet Nam if such persons have
the power to name a majority of its
directors or otherwise to legally direct its
actions.

dinh b6 nhiém da s6 hoac tat ca thanh vién
Hoi déng quan tri, Giam déc hodc Téng
giam ddc caa cong ty do;

¢) C6 quyén quyét dinh viéc stra doi, bd
sung Diéu 1¢ cua cong ty do.

dinh nghia t6 chuc kinh té “thudc so
hiru” bai mot to chirc, ca nhan khac
(cuing tiéu chi 50% vén)

- PLVN va EVFTA V& dinh nghia té
chirc kinh té “bj kiém soat” bai mot
t chuc, ca nhan khac giéng nhau &
tiéu chi “quyén bo nhiém da s6 1anh
dao” nhung khac nhau ¢ tiéu chi
con lai: EVFTA c6 tiéu chi “chi dao
hoat dong mét cach hop phap”, con
PLVN khong cé quy dinh.

Pé xuat

Do PLVN du ¢6 quy dinh nhung khong
truc tiép va chua hoan toan twong thich véi
EVFTA nén dé xuat thich hop trong
truong hop nay la:

- Pua quy dinh vé t6 chic kinh té
thudc “s& hitu”, “kiém soat” bai thé
nhan, té chirc cua EU nhu trong
cam két nay vao diéu khoan dinh
nghia (gin véi chu thé thuoc pham
vi diéu chinh) cia Vin ban riéng
thuc thi EVFTA vé Pau tu

- Khdng can quy dinh vé truong hop
“s& hitu”, “kiém soat” bai td chuc
ca nhan VN baéi Van ban nay s€ chi
ap dung cho truong hop EU nhu
néu trén

(e) an'enterprise’ means a juridical

Luat Doanh nghiép

Danh gia
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person, branch® or representative office set
up through establishment, as defined under
this article;

Dieu 4.7,

Doanh nghiép 1a t6 chuc c6 tén riéng, c6
tai san, c0 tru s¢ giao dich, dugc dang ky
thanh lap theo quy dinh cua phap luat
nham muc dich kinh doanh.

Diéu 45. Chi nhdnh, vin phong dai dign
va dia diém kinh doanh cia doanh
nghiép

1. Chi nhanh la don vi phu thudc cua
doanh nghiép, c6 nhiém vu thuc hién toan
bo hodc mot phan chirc nang cua doanh
nghiép ké ca chirc ning dai dién theo ay
quyén. Nganh, nghé kinh doanh cua chi
nhanh phai ding v&i nganh, nghé kinh
doanh cua doanh nghiép.

2. Van phong dai dién la don vi phu thuoc
cua doanh nghiép, ¢6 nhiém vu dai dién
theo uy quyén cho loi ich cua doanh
nghiép va bao vé cac lgi ich do.

Diéu 46. Thanh Igp chi nhdnh, vin
phong dai dign cua doanh nghiép

1. Doanh nghiép c6 quyén lap chi nhanh,
van phong dai dién ¢ trong nudc va nudc
ngoai. Doanh nghiép c6 thé dat mot hoic
nhiéu chi nhanh, van phong dai dién tai
mot dia phuong theo dia gidi hanh chinh.,
2. Truong hop lap chi nhanh, van phong
dai dién trong nudc, doanh nghiép giri ho

Trong khi EVFTA hiéu “doanh
nghiép” bao gdom ca t6 chuc kinh té,
chi nhanh, van phong dai dién cua
t6 chirc kinh té thi PLVN coi déy la
cac chu thé khéac nhau, khong xép
chung vao khai niém “doanh
nghiép”.

Hién khong r6 khai niém “set up
through establishment” di kém voi
thuat ngwr “chi nhanh” va “van
phong dai dié¢n co nghia chinh xac
la gi.

Tuy nhién, xét theo cau chir thi day
la cac chi nhanh, van phong dai
dién cua thuong nhan nudc ngoai
(trong khudn kho EVFTA thi 1a
thuong nhan EU) tai Viét Nam (bai
chi trong treong hop thi PLVN cé
thii tuc “thanh 1ap”, véi “Gidy phép
thanh 1ap” — con truong hop caa chi
nhanh, van phong dai dién cua
thuong nhan Viét Nam thi mac du
c6 tén 1a “thanh 1ap” nhung thu tuc
1a “dang ky/registration”, voi “Giay
ching nhan dang ky hoat dong”).
Céch hiéu nay ciing phi hop V6i
dinh nghia “establishment” tai diém
(g) Piéu nay ciing nhu pham vi cia

3 For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise of a Party
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so dang ky hoat dong cua chi nhanh, van
phong dai dién dén Co quan ding ky kinh
doanh c6 thim quyén noi doanh nghiép dit
chi nhanh, van phong dai dién...

3. Co quan dang ky kinh doanh c0 trach
nhiém xem xét tinh hop 18 cua hd so va
cap Giay chitng nhan dang ky hoat dong
chi nhanh, van phong dai dién trong thoi
han 03 ngay lam viéc, ké tir ngay nhan ho
s0; néu tir chbi cap Gidy ching nhan ding
Ky hoat dong chi nhanh, van phong dai
dién thi théng bao bang van ban cho doanh
nghiép biét. Théng bao phai néu rd ly do;
cac yéu cau sira doi, bo sung (néu co).

Nghi dinh 72/2006/ND-CP quy dinh chi
tiét Luat Thuong mai vé VP dai dién, Chi
nhéanh cua thuong nhan nudc ngoai

Diéu 2. Quyen thanh ldp Vin phong dai
di¢gn, Chi nhanh ciia thwong nhin nwéc
ngoai tai Viét Nam

1. Thuong nhan nudc ngoai dugc thanh lap
Van phong dai dién cua minh tai Viét Nam
(sau day goi tat 1a Van phong dai dién)
theo quy dinh tai Diéu 16, Diéu 17, biéu
18, Diéu 22 cua Luat Thuong mai va quy
dinh cua Nghi dinh nay.

2. Thuong nhan nudc ngoai dugc thanh lap
Chi nhanh ctia minh tai Viét Nam (sau day
goi tit 1a Chi nhanh) theo céc cam két cua

EVFTA, theo d6 nghia vu cua Viét
Nam 1 ddi véi chu thé tir EU.
Pé xuat
Do Vin ban riéng thyc thi EVFTA vé Pau
tu s€ ap dung cho cac truong hop thuoc
pham vi diéu chinh caa EVFTA, va néu
Van ban nay khong c6 quy dinh thi ap
dung quy dinh cua PL chung vé dau tu,
khong thé dua dinh nghia tai diém (e) nay
cua EVFTA vao Vin ban thyc thi riéng
EVFTA.
Vi vay, dé xuat trong Van ban thuc thi
EVFTA, cac truong hop noi luat hoa cam
két cua EVFTA c6 lién quan toi
“enterprises” thi thay bang cum “t6 chirc
kinh té, chi nhanh va vin ban dai dién cua
t6 chire kinh té EU tai Viét Nam”
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Viét Nam trong cac Piéu udc quoc té ma
Viét Nam 1a thanh vién dé hoat d6ng mua
ban hang hoa va cac hoat dong lién quan
tryc tiép dén mua ban hang hoa theo quy
dinh tai biéu 16, Diéu 19, Diéu 20, biéu
22 cua Luat Thuong mai va quy dinh cua
Nghi dinh nay.

3. Van phong dai dién, Chi nhanh 1a don vi
phu thugc cua thuong nhan nude ngoai.
Diéu 3. Co quan cip Gidy phép thanh ldp
Vin phong dai di¢gn, Chi nhanh

1. Bo6 Thwong mai thuc hién viéc cap, cap
lai, stra d6i, b6 sung, gia han, thu hoi Gidy
phép thanh lap Chi nhanh hoat dong trong
cac linh vuc quy dinh tai khoan 2 Diéu 2
cua Nghi dinh nay.

2. S6 Thuong mai, S6 Thuong mai - Du
lich (sau day goi chung la S& Thuong mai)
thuc hién viéc cap, cap lai, stra d6i, bd
sung, gia han, thu hdi Giay phép thanh lap
Van phong dai dién.

(f) ‘subsidiary’ of a juridical person of a
Party means a juridical person which is
controlled by another juridical person of
that Party in accordance with its domestic
laws*:

Luat Doanh nghiép

Diéu 189. Cong ty me, cong ty con

1. Mot cong ty duoc coi la cong ty me caa
cong ty khac néu thuoc mot trong céc
treong hop sau day:

a) S& hiru trén 50% vén diéu 1¢ hoic tong

Danh gia

PLVN dinh nghia “cong ty con” rong hon
cam két tai diém (f) boi EVFTA quy dinh
chi mot tiéu chi dé xac dinh cong ty con
(tiéu chi “bi kiém soat™) trong khi PLVN
c6 2 tidu chi khac ngoai tiéu chi “bi kiém

4 For further clarity, a subsidiary of a juridical person of a Party may also refer to a juridical person which is a subsidiary of another subsidiary of a juridical person of that

Party.
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s6 ¢o phan pho théng cua cong ty do;

b) C6 quyén truc tiép hoic gian tiép quyét
dinh bd nhiém da sb hoic tat ca thanh vién
Hoi dong quan tri, Giam déc hodc Tong
giam ddc caa cong ty do;

c) C6 quyén quyét dinh viéc stra dbi, bo
sung Diéu 1¢ cua cong ty do.

soat”.

D¢ xuit

Pua dinh nghia vé “cong ty con” (dé tranh
nham 13n, cd thé dung thuat ngir “céng ty
phu thudc”) theo nghia hep nhu trong cam
két tai diém (f) vao Vin ban thyc thi
EVFTA vé Dau tu.

(g) ‘establishment’® means the setting up,
including the acquisition of, a juridical
person and/or creation of a branch or a
representative office in Viet Nam or in the
EU respectively;

PLVN khong quy dinh

Danh gia

PLVN khéng c6 dinh nghia cy thé vé
“thanh 1ap”.Tuy nhién, cac thanh t6 cua
khai niém nay trong khoan (g) déu co
trong PLVN.

Pé xuit

Luu ¥ vé thuat ngir ndy, theo d6 trong Vin
ban thuc thi EVFTA, cac truong hop noi
luat hoa cam két cua EVFTA c¢6 lién quan
t6i “establishment” thi thay bang cum
“thanh 1ap t6 chirc kinh té, mua lai, thanh
lap chi nhanh hoac van phong dai dién cua
t6 chirc kinh té EU tai Viét Nam”

(h) ‘economic activities’ include activities
of an industrial, commercial and
professional character and activities of
craftsmen, but do not include activities
performed in the exercise of governmental
authority;

Luat Pau tw

Diéu 3.5,

Pau tu kinh doanh 13 viéc nha dau tu bo
vbn dau tu dé thyc hién hoat dong kinh

doanh théng qua viéc thanh lap t6 chuc

kinh té; dau tu gop vén, mua cb phan,

Danh gia

PLVN khéng dinh nghia vé “hoat dong
kinh t&” nhung cac dinh nghia vé “dau tu
kinh doanh” va “kinh doanh” kha tuong
ddng véi khai niém “hoat dong kinh t&”
trong EVFTA, dac biét 1a da loali trir “cac

5 For greater certainty, this does not include operation of investment as defined in (i)
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phan von gop cua to chuc Kinh té; dau tu
theo hinh thirc hop dong hoic thuc hién du
an dau tu

Luat Doanh nghiép

Diéu 4.16.

Kinh doanh la viéc thuc hién lién tuc mét,
mot s6 hoic tat ca cac cong doan cia qua
trinh dau tu, tir san xuat dén tiéu thu san
pham hoic cung ung dich vu trén thi
tredng nham muc dich sinh loi.

Luat Thuwong mai

Diéu 3.1. Hoat dong thuong mai 1 hoat
d6ng nham muc dich sinh loi, bao gom
mua ban hang ho4, cung ung dich vu, dau
tu, x(c tién thuong mai va cac hoat dong
nham muc dich sinh loi khac.

hoat dong thuc hién trong khudn kho thuc
thitham quyén Nha nudce”

Pé xuit
Khong dé xuat diéu chinh, stra doi PL

(i) the ‘operation®” of an investment
includes the conduct, management,
maintenance, use, enjoyment, sale or other
form of disposal of the investment;

PLVN khong c6 dinh nghia vé “van hanh”
khoan dau tu

Danh gia

PLVN khoéng c6 thuat ngit tuong duong
véi khai niém “van hanh” khoan dau tu
trong EVFTA mic dl van c6 cac quy dinh
diéu chinh céc hoat dong la thanh té xuat
hién trong khai niém nay.

Pé xuiat

Do khéai niém nay rat quan trong ddi voi
viéc xac dinh pham vi, gioi han mot sé
quyén caa nha dau tu EU, dé xuat dua khai

% For greater certainty, this does not include steps taking place at the time of or before the procedures required for making the related investment are completed in accordance

with the applicable laws.
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niém nay theo dung cam két (bao gom ca
footnote 6) vao Van ban riéng thyc thi
EVFTA vé bau tu.

(j) ‘services’ include any service in any
sector except services supplied in the
exercise of governmental authority;

Luat Thwong mai

Diéu 3.9. Cung ung dich vu & hoat dong
thuong mai, theo d6 mot bén (sau day goi
14 bén cung ng dich vu) c6 nghia vu thuc
hién dich vu cho mot bén khac va nhan
thanh toan; bén st dung dich vu (sau day
goi la khach hang) c¢6 nghia vu thanh toan
cho bén cung urng dich vu va sir dung dich
vu theo thoa thuan.

Danh gia

PLVN khéng c6 dinh nghia chung vé
“dich vu” mic du c6 dinh nghia vé hoat
dong “cung trng dich vu”.

Tuy nhién, cach hiéu trong PLVN vé dich
vu da cho phép loai trir “dich vu thuc hién
trong khudn kho thuc thi tham quyén Nha
nude” (theo nghia tai khoan k Diéu nay
EVFTA), do d6 c6 thé coi nhu da tuong
thich vai EVFTA.

Pé xuat
Khong dé xuat dicu chinh, sira doi phéap
luat

(k) ‘services supplied and activities
performed in the exercise of governmental
authority’ means services supplied or
activities performed neither on a
commercial basis nor in competition with
One or more economic operators;

Luat Pau tw

Diéu 3.22.

San pham, dich vu céng ich 1a san pham,
dich vu thiét yéu ddi véi doi sdng kinh té -
x& hoi cua dat nudc, cong dong dan cu cua
mot khu vuc 18nh thd ma Nha nuée can
bao dam vi lgi ich chung hoac bao dam
qudc phong, an ninh va viéc san xuat, cung
rng san pham, dich vu nay theo co ché thi
truong kho cé kha ning bu dip chi phi.

Danh gia

PLVN khéng c6 dinh nghia vé “dich vu
thue hién trong khudn khé thuc thi tham
quyén Nha nudc” ma chi cé khéi niém vé
“dich vu cong ich” (hep hon cam két
EVFTA).

Khai niém “dich vu cong ich” trong PLVN
khong hoan toan twong thich véi EVFTA
mac du ¢ diém twong dong. Cu thé, trong
khi khai niém nay trong EVFTA cé tiéu
chi rd rang 1a “khong trén co s& thuong
mai” hodc “khong canh tranh véi cac cha
thé kinh doanh khac”, con PLVN kha
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chung chung, khong hoan toan 1a “khong
cO canh tranh” ma chi 1a “canh tranh kho”

Pé xuit
Dua dinh nghia nay vao Van ban thyc thi
rieng EVFTA vé Pau tu

(1) cross-border supply of services means
the supply of a service: (i) from the
territory of a Party into the territory of the
other Party (ii) in the territory of a Party to
the service consumer of the other Party;

PLVN khéng c6 quy dinh

Danh gia

PLVN khéng c6 quy dinh vé van dé nay.
Pay thuc chat 1a diéu khoan xac dinh
pham vi diéu chinh cua EVFTA trong cac
van dé lién quan, vi vay PLVN khéng nhat
thiét phai duoc sira dé tuong thich.

Pé xuit

Pua quy dinh nay vao Diéu khoan vé
pham vi diéu chinh trong Vin ban thyc thi
riéng EVFTA vé Pau tu

(m) a ‘service supplier’ of a Party means
any natural or juridical person of a Party
that supplies a service;

Luat Thwong mai

Diéu 3.9. Cung ung dich vu 1a hoat dong
thuong mai, theo d6 mot bén (sau day goi
14 bén cung ng dich vu) cé nghia vu thyc
hién dich vu cho mot bén khac va nhan
thanh todn; bén st dung dich vu (sau day
goi la khach hang) c6 nghia vu thanh toan
cho bén cung urng dich vu va str dung dich
vu theo thoa thuan.

Diéu 6. 1. Thuong nhan bao gom to chic
kinh té duoc thanh lap hop phap, ca nhan
hoat dong thuong mai mot cach doc lap,
thuong xuyén va c6 dang ky kinh doanh.

Danh gia
PLVN da tuong thich véi EVFTA

béxuat 7
Khong dé xuat dieu chinh, stra doi phéap
luat

(n) a ‘measure’ means any measure by a

PLVN khéng c6 quy dinh

Danh gia
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Party, whether in the form of a law,
regulation, rule, procedure, decision,
administrative action, or any other form;

PLVN khéng c6 thuat ngir chung dé chi
“bién phap” theo nghia tai diém (n) mac du
van c6 cac thuat ngit riéng cho tirng thanh
t6 trong khéi niém “bién phap” nay cua
EVFTA.

Pé xuit

Khai niém “bién phap” ctia EVFTA ¢ day
thuc chat 1a dé gigi han pham vi cac nghia
vu cua mdi Bén. Vi vay, dé xuat dua khai
niém nay vao Piéu khoan dinh nghia trong
Vin ban riéng thuc thi EVFTA vé DPau tu.

(o) ‘measures adopted or maintained by a
Party’ means measures taken by: (1)
central, regional or local governments and
authorities; and (ii) non-governmental
bodies in the exercise of powers delegated
by central, regional or local governments
or authorities;

PLVN khong c6 quy dinh

Danh gia

PLVN khéng c6 thuét ngit dé chi “bién
phap duogc ban hanh hoac duy tri boi Viét
Nam” theo nghia tai diém (0).

Trén thyc té, khi dé cap téi cac van ban,
quyét dinh, hanh déng cua co quan Nha
nude, diéu nay thuong chi dugc hiéu la cac
“bién phap” cia co quan trung uong, dia
phuong ma khong bao gdm céac “bién
phap” cua cac don vi dugc cac co quan
nay ay quyén.

Pé xuat

Lam rd chu thé cua “bién phap” theo cach
hiéu ciia EVFTA khi soan thao quy dinh
dinh nghia vé “bién phap” trong Vin ban
riéng thuc thi EVFTA vé Pau tu.
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(p) 'investment'” means every kind of asset
which is owned or controlled, directly or
indirectly, by investors of one Party in the
territory®8 of the other Party, that has the
characteristics of an investment, including
such characteristics as the commitment of
capital or other resources, the expectation
of gain or profit, the assumption of risk
and for a certain duration. Forms that an
investment may take include:

(i) tangible or intangible, movable
or immovable property, as well as any
other property rights, such as leases,
mortgages, liens, and pledges;

(i) an enterprise, shares, stocks and
other forms of equity participation in an
enterprise including rights derived
therefrom;

(iii) bonds, debentures, and loans
and other debt instruments, including
rights derived therefrom;

(iv) turnkey, construction,
management, production, concession,
revenue- sharing, and other similar
contracts;

(v) claims to money, or to other

Luat Dau tu 2014

Diéu 3. Gidi thich tir ngai

2.Dyr dn dau tir 12 tap hop dé xuit bo vén
trung han hozc dai han dé tién hanh cac
hoat dong dau tu kinh doanh trén dia ban
cu thé, trong khoang thoi gian xac dinh.

5. Ddu tu kinh doanh 12 viéc nha dau tu bo
vbn dau tu dé thuc hién hoat dong kinh
doanh thdng qua viéc thanh lap té chuac
kinh té; dau tu gop von, mua co phan,
phan vén gop cua té chac kinh té; dau tu
theo hinh thic hop dong hoic thuc hién du
an dau tu.

18. Von dau tir 1a tién va tai san khac dé
thuc hién hoat dong dau tu kinh doanh.

B¢ luat Dan sw 2015

Diéu 105. Tai sdn

1. Tai san la vat, tién, gidy to co gia va
quyén tai san.

2. Tai san bao gom bat dong san va dong
san. Bat dong san va dong san cd thé 12 tai
san hién c0 va tai san hinh thanh trong
tuong lai.

Danh gia

PLVN khéng c6 dinh nghia vé “khoan dau
tu” nhu trong EVFTA ma chi c6 khai niém
“vbn dau tu”, “du an dau tu” va “(hoat
dong) dau tu kinh doanh”.

BLDS c6 khai niém vé “tai san” gan giéng
(bao trum) cac dang thirc caa khoan dau tu
nhu liét ké vi du trong EVFTA. Tuy nhién,
khai niém “tai san” trong BLDS khong
gidi han ¢ céc tiéu chi vé tinh chat va muc
tiéu kinh doanh nhu khai niém “khoan dau
tu” trong EVFTA.

Néu két hop céc khai niém “vén dau tu” &
Luat Dau tu va “tai san” trong Bo luat Dan
su vé6i nhau thi PLVN khong mau thuan gi
v6i EVFTA vé van dé nay.

Tuy nhién, khai niém “khoan dau tu” trong
EVFTA c6 anh huong tryuc tiép toi cac
nghia vu ciia VN trong ddi Xt véi cac
“khoan dau tu” thudc dién diéu chinh cua
EVFTA, vi vay viéc khdng cé thuat ngir
hodc dinh nghia tuong ung s& khién VN
kho khin trong viéc xac dinh nghia vy di
Vi cac truong hop cu thé.

Dé xuét

Pua dinh nghia “khoan dau tu” voi cac tiét

7 For the purpose of the definition of investment, enterprise does not include representative office. For greater certainty, the fact that a representative office is established in
the territory of a Party is not in itself considered that there is an investment.
8 For greater certainty, territory shall include exclusive economic zone and continental shelf, as provided in the United Nations Convention on the Law of the Sea (UNCLOS)

17




Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

assets or any contractual performance
having an economic value; For greater
certainty, “claim to money” does not
include claims to money that arise solely
from commercial contracts for the sale of
goods or services by a natural or juridical
person in the territory of a Party to a
natural or juridical person in the territory
of the other Party, or financing of such
contract other than a loan covered by
subparagraph (iii), or any related order,
judgement, or arbitral award.

(vii) intellectual property rights as defined
in Chapter Y of this Agreement
[Intellectual Property] and goodwill;
Returns that are invested shall be treated as
investments and any alteration of the form
in which assets are invested or reinvested
shall not affect their qualification as
investments.

tiét nhu trong diém (p) nay vao Piéu vé
dinh nghia tir ngi trong Vén ban thyc thi
EVFTA veé dau tu

(g) an 'investor' means a natural person or
a juridical person of a Party that seeks to
make?®, is making or has already made an
investment in the territory of the other
Party.

Luat Pau tw

13. Nha dau tw 12 t6 chic, ca nhan thuc
hién hoat dong dau tu kinh doanh, gdm
nha dau tu trong nudce, nha dau tu nude
ngoai va t6 chuc kinh té ¢ vén dau tu
nudc ngoai.

14. Nha dau tw nwéc ngodi 1a ca nhan co

Danh gia
PLVN chua tuwong thich véi EVFTA vé
khai niém “nha dau tu”d 2 diém sau:
- PLVN hep hon EVFTA: “Nha dau
tu” trong PLVN phai 1a cha thé
“thyc hién hoat dong dau tu kinh
doanh” (dugc hiéu 1a da thyc hién

% For greater certainty, the Parties understand that an investor that “seeks to make” an investment refers to an investor of any other Party that has taken active steps to make an

investment, such as channelling resources or capital in order to set up a business, or applying for permits or license.
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quéc tich nudc ngoai, to chac thanh lap
theo phap luat nudce ngoai thuc hién hoat
dong dau tu kinh doanh tai Viét Nam.

15. Nha dau tw trong nwéc 1a ca nhan co
quéc tich Viét Nam, t6 chic kinh té khéng
c6 nha dau tu nuée ngoai 1a thanh vién
hoic ¢ dong.

16. T chure kinh té 1 td chace duoc thanh
Iap va hoat dong theo quy dinh cta phap
luat Viét Nam, gom doanh nghiép, hop tac
x4, lién hiép hop tac xa va céc t6 chuc
khéc thuc hién hoat dong dau tu kinh
doanh.

17. Té chare kinh té ¢6 von dau tu nudéc
ngoai 12 t6 chuc kinh té c6 nha dau tu
nudc ngoai 1a thanh vién hoic c6 dong.

cac hoat dong nhat dinh véi tu cach
nha dau tu, vi du it nhat da dung tén
nop hd so ding ky dau tu...); trong
khi d6 “nha dau tu” theo EVFTA
khong chi 14 chu thé “dang hoic da
thuc hién viéc dau tu” ma con ca
trrong hop “dang hudng tai viéc
dau tu” (véi giai thich tai footnote 9
cua van ban hiép dinh 1a “thuc hién
cac bude hanh dong cu thé dé dau
tu, vi du huy dong vén, ngudn luc
dé thanh 1ap don vi kinh doanh hoic
dang xin gidy phép, dang ky dau
tu”). Noi cach khac, mot chu thé du
méi chi dang tap hop von dé dau tu
cling da dugc coi 1a nha dau tu theo
EVFTA, va c6 cac quyén va nghia
vu ctia mot nha dau tu theo Hiép
dinh nay;

- PLVN rong hon EVFTA: Nha dau
tu trong EVFTA gan véi khoan dau
tu thudc pham vi diéu chinh cua
EVFTA, trong khi theo PLVN thi
nha dau tu khdng bi gidi han &
pham vi nay.

Dé xuét

Pua dinh nghia “nha dau tu” nhu trong
diém (q) nay vao Diéu vé dinh nghia tir
ngit trong Vian ban thyc thi EVFTA vé dau
tu
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(r) 'returns' means all amounts yielded by
or derived from an investment or
reinvestment, including profits, dividends,
capital gains, royalties, interest, payments
in connection with intellectual property
rights, payments in kind and all other
lawful income.

Luat Thué thu nhap Doanh nghiép

Piéu 3. Thu nhap chiju thué

1. Thu nhap chiju thué bao gém thu nhap tur
hoat dong san xuat, kinh doanh hang hoa,
dich vu va thu nhap khac quy dinh tai
khoan 2 Biéu nay.

2. Thu nhap khac bao gém thu nhap tur
chuyén nhuong vén, chuyén nhuong bat
dong san; thu nhap tir quyén so hitu, quyén
st dung tai san; thu nhap tir chuyén
nhuong, cho thué, thanh ly tai san; thu
nhap tir 13i tién giri, cho vay vén, ban
ngoai t¢; hoan nhap cac khoan du phong;
thu khoan ng kho doi da xda nay doi duoc;
thu khoan ng phai tra khong xac dinh duoc
chu; khoan thu nhap tir kinh doanh cua
nhitng nam trudc bi bo so6t va cac khoan
thu nhap khac, ké ca thu nhap nhan duoc
tir hoat dong san xuat, kinh doanh ¢ ngoai
Viét Nam

Danh gia
PLVN chua hoan toan tuwong thich vai
EVFTA Vvé diém nay:

- Phép luat vé& du tu co nhic t6i khai
niém “thu nhap” nhung khong c6
dinh nghia thu nhap.

- Phép luat vé thué c6 dinh nghia thu
nhap chiu thué, vai céc liét ké co
nhiéu ndi dung tuong tu nhung
khong hoan toan trung khép vai
EVFTA (do khac nhau vé muc tiéu)

Pé xuat

Pua dinh nghia “cac khoan thu nhap” nhu
trong diém (r) nay vao Piéu vé dinh nghia
tir ngir trong Van ban thuc thi EVFTA vé
dau tu

(s) With the exception of Chapter II,
Section 2 on Investment Protection,
government procurement is dealt with by
Chapter on public procurement and
nothing in this Title shall be construed to
limit the obligations of the Parties under
Chapter X on public procurement or to
impose any additional obligation with
respect to government procurement. For
greater certainty, measures with respect to

PLVN khéng quy dinh

Danh gia

Day la van dé xac dinh pham vi hiéu luc
cuia cac cam két trong EVFTA, khong lién
quan toi phap luat ndi dia vé ndi dung

Dé xuét

Pua quy dinh tai diém (s) nay cua EVFTA
vao Piéu khoan vé pham vi 4p dung hoic
Piéu khoan vé 4p dung phap luat trong
Vin ban thuc thi EVFTA vé dau tu
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government procurement that are in
compliance with Public Procurement
Chapter shall not be considered a breach of
the provisions in Section Il on Investment
Protection.

(t) Subsidies are dealt with by Chapter on
competition and state aid. The provisions
of this Title, except for Article
(Performance Requirements) and Chapter
I, Section 2 on Investment Protection, do
not apply to subsidies granted by the
Parties'®10. For greater certainty, a Party’s
decision not to issue, renew or maintain a
subsidy or grant, (i) in the absence of any
the Party’s specific commitment to the
investor under law or contract to issue,
renew, or maintain that subsidy or grant; or
(if) in accordance with any terms or
conditions attached to the issuance,
renewal or maintenance of the subsidy or
grant shall not constitute a breach of
Article (Performance Requirements) or a
provision of Chapter Il, Section 2 on
Investment Protection.

PLVN khéng quy dinh

Danh gia

Day la van dé xac dinh pham vi hiéu luc
cua cac cam két trong EVFTA, khong lién
quan tai phap luat noi dia vé noi dung

Pé xuat

Pua quy dinh tai diém (s) nay cua EVFTA
vao Diéu khoan vé pham vi &p dung hoic
Diéu khoan vé 4p dung phap luat trong
Vin ban thuc thi EVFTA vé dau tu

CHAPTER Il INVESTMENT
SECTION 1 LIBERALISATION OF

10 The Parties understand that in the case of the EU, "subsidy" includes "state aid" as defined in the EU law and for Viet Nam, subsidy includes investment incentives, and
investment assistance such as production site assistance, human resources training and competitiveness strengthening activities, such as assistance for technology, research
and development, legal aids, market information and promotion.
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INVESTMENTS

Acrticle 1 Scope and definitions

1. This Section applies to measures
adopted or maintained by a Party affecting
the establishment of an enterprise or the
operation of an investment by an investor
of the other Party in the territory of the
former Party.

Luat Dau tu

Piéu 1. Pham vi diéu chinh

Luat nay quy dinh vé hoat dong dau tu
kinh doanh tai Viét Nam va hoat dong dau
tu kinh doanh tir Viét Nam ra nudc ngoai.
Piéu 2. P6i twong &p dung

Luat nay ap dung doi v4i nha dau tu va to
chtic, c4 nhan lién quan dén hoat dong dau
tu kinh doanh.

Danh gia

Cam két & diém nay cua EVFTA duoc
thiét ké voi muc tiéu gisi han pham vi ap
dung riéng cua cac cam két. Vi vay, khong
phai van dé dugc quy dinh trong PLVN.
Tuy nhién, do c4c khoan dau tu va nha dau
tu theo pham vi diéu chinh cia EVFTA
d6ng thoi sé phai 1a déi twong thudc pham
vi 4p dung cua cac quy dinh cua PLVN vé
cac van dé khong c cam két trong
EVFTA, can néu rd diéu nay dé tranh
truong hop hiéu nham 14 c4c khoan dau tu,
nha dau tu thuoc EVFTA s& khdng phai
tuan thu PLVN.

Pé xuét

- DPua quy dinh tai khoan 1 nay cua
EVFTA ciing véi dinh nghia vé
Nha dau tu, Khoan dau tu trong
Chuong cac van dé chung & trén
vao Diéu khoan vé pham vi &p dung
hodc Biéu khoan vé ap dung phap
luat trong Van ban thuc thi EVFTA
vé dau tu

- Néu rd trong Diéu khoan vé viéc ap
dung phap luat, theo d6: cac khoan
dau tu, nha du tu thuéc pham vi
diéu chinh caa EVFTA phai tuan
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thu Vin ban thuc thi EVFTA vé dau
tu, truong hop Van ban nay khong
quy dinh thi phai ap dung quy dinh
chung caa PL vé dau tu VN

2. The provisions of this Section shall not
apply to:
(a) audio-visual services;
(b) mining, manufacturing and
processing'*11 of nuclear materials;
(c) production of or trade in arms,
munitions and war material;
(d) national maritime cabotage'?12and
(e) domestic and international air transport
services, whether scheduled or non-
scheduled, and services directly related to
the exercise of traffic rights, other than:
(i) aircraft repair and maintenance
services during which an aircraft is
withdrawn from service;
‘aircraft repair and maintenance
services during which an aircraft is
withdrawn from service’ mean such
activities when undertaken on an

banh gia )
Cam két ¢ diem nay cua EVFTA thuc chat
la cac ngoai 1€ khéng thuoc pham vi ap
dung cta cam két vé dau tu trong EVFTA
thudc Section2 (lién quan toi cam két ve
Tiép can thi truong, Péi xir qUOc gia, Poi
xt Toi hué quoc va Cac Y2&u cau dbi voi
hoat dong dau tu — performance
requirements).

Vi vay, khdng phai vain dé thuoc pham vi
cua phap luat néi dia.

Pé xuét

Pua quy dinh tai khoan 2 nay cua EVFTA
vao Diéu khoan vé pham vi &p dung trong
Phan vé cac nguyén tac MA, NT, MFN va
PR ctia Vin ban thuc thi EVFTA vé Dau
tu voi tinh chét 1a cac truong hop ngoai 16

11 For greater certainty, processing of nuclear materials includes all the activities contained in UN 1SIC Rev.3.1 code 2330.
12 Without prejudice to the scope of activities which may be considered as cabotage under the relevant national legislation, national maritime cabotage under this chapter

covers transportation of passengers or goods between a port or point located in Viet Nam or a Member State of the European Union and another port or point located in Viet
Nam or that same Member State of the European Union, including on its continental shelf, as provided in the UN Convention on the Law of the Sea, and traffic originating

and terminating in the same port or point located in Viet Nam or Member State of the European Union.
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aircraft or a part thereof while it is
withdrawn from service and do not
include so-called line maintenance.
(i1) the selling and marketing of air
transport services;

‘selling and marketing of air
transport services’ mean
opportunities for the air carrier
concerned to sell and market freely
its air transport services including
all aspects of marketing such as
market research, advertising and
distribution. These activities do not
include the pricing of air transport
services nor the applicable
conditions.

(iii) computer reservation system
(CRS) services;

‘computer reservation system
(CRS) services’ mean services
provided by computerised systems
that contain information about air
carriers’ schedules, availability,
fares and fare rules, through which
reservations can be made or tickets
may be issued. (iv) groundhandling
Services;

‘ground handling services’ mean
the supply at an airport of the
following services: airline

khdng ap dung cac nguyén tac nay.
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representation, administration and
supervision; passenger handling;
baggage handling; ramp services;
catering; air cargo and mail
handling; fuelling of an aircraft,
aircraft servicing and cleaning;
surface transport; flight operation,
crew administration and flight
planning. Ground handling services
do not include security, aircraft
repair and maintenance, or
management or operation of
essential centralised airport
infrastructure such as de-icing
facilities, fuel distribution systems,
baggage handling systems, and
fixed intra-airport transport systems
(v) airport operation services;
‘airport operation services’ mean
the supply of air terminal, airfield
and other airport infrastructure
operation services on a fee or
contract basis. Airport operation
services do not include air
navigation services.

Article 2 Market Access

1. With respect to market access through
establishment and maintenance, each Party
shall accord treatment no less favourable
than that provided for under the terms,

Luat Pau tw

Diéu 4. Ap dung Luat diu tw, cac luat co
lién quan va diéu woc quéc té

3. Trudng hop diéu uée qubc té ma Cong
hoa x& hoi chu nghia Viét Nam Ia thanh

Danh gia

1. Vé cam két tai khoan 1Piéu 2

- Lién quan tdi trieong hop cd cam keét
trong Biéu cam két:

Theo khoan 1, néu c6 cam két thi viec mé
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limitations and conditions agreed and
specified in the schedule of specific
commitments contained in Annexes |[....]
(lists of commitments on liberalisation of
investments).

2. In sectors where market access
commitments are undertaken, the measures
which a Party shall not maintain or adopt
either on the basis of a regional
subdivision or on the basis of its entire
territory, unless otherwise specified in its
schedule of specific commitments
contained in Annexes [...] (lists of
commitments on liberalisation of
investments) are defined as:

(a) limitations on the number of enterprises
that may perform a specific economic
activity, whether in the form of numerical
quotas, monopolies, exclusive rights or the
requirements of an economic needs test;
(b) limitations on the total value of
transactions or assets in the form of
numerical quotas or the requirement of an
economic needs test;

(c) limitations on the total number of
operations or on the total quantity of
output expressed in terms of designated
numerical units in the form of quotas or
the requirement of an economic needs test;
(d) limitations on the participation of

vién c6 quy dinh khac véi quy dinh cua
Luat nay thi &p dung theo quy dinh cua
diéu uéc quoc té do.

Nghi dinh 118/2015/ND-CP

Piéu 10. Thuc hién quy dinh vé diéu
Kién du tu d6i véi nha dau tu nwéc
ngoai

1. Diéu kién dau tu d6i v6i nha dau tu
nudc ngoai theo quy dinh tai Khoan 6
biéu 2 Nghi dinh nay gom:

a) biéu kién vé ty Ié so hitu von dicu l¢
cua nha dau tu nudc ngoai trong to chuc
kinh té;

b) biéu kién vé hinh thizc dau tu;

¢) Biéu kién vé pham vi hoat dong dau tu;
d) Piéu kién vé doi tac Viét Nam tham gia
thuc hién hoat dong dau tu;

d) biéu kién khac theo quy dinh tai céc
luat, phap lénh, nghi dinh va diéu udc
qudc té vé dau tu.

2. Nguyén tac ap dung diéu kién dau tu doi
V6i nha dau tu nuwdc ngoai:

a) Nha dau tu nudc ngoai thuc hién hoat
dong dau tu thudc cac nganh, nghé khac
nhau phai dap wng toan bo diéu kién dau tu
dbi vai cac nganh, nghé do;

b) Nha dau tu nudc ngoai thudce ddi tuong
&p dung cua cac diéu udc qUOC té vé dau tu
c6 quy dinh khéc nhau vé diéu kién dau tu
duoc lya chon 4p dung diéu kién dau tu

ctra cho thanh 1ap va duy tri khoan dau tu
s& theo dung diéu kién trong cam két.
PLVN d3 tuong thich v6i cam két nay. Cu
thé, Diéu 10 Nghi dinh 118/2015/ND-CP
d3 quy dinh trudong hop c6 cam két ma cira
thi trudng thi diéu kién cho nha dau tu
nu6c ngoai lién quan s& ap dung theo cam
két - (duoc cong bd trén Cong thdng tin
qudc gia vé dau tu nuéc ngoai).

- Lién quan toi cdc truong hop con lai
(khéng c6 cam keét)

Theo khoan 1, trong moi treong hop VN
phai danh cho nha dau tu ddi xi khong
kém thuan loi hon d6i xir quy dinh trong
cam két. Tuy nhién do céc truong hop
“con lai” nay khong c6 cam két, VN c6 thé
quy dinh tuy nghi.

Vi vay, PLVN da tuong thich véi cam két
nay cua EVFTA. Trén thuc té, theo Diéu
10 Nghi dinh 118/2015/ND-CP, trong
nhitng truong hop nhu thé nay, nha dau tu
&p dung céc diéu kién quy dinh tai phap
luat chuyén nganh hoic néu khéng cé thi
Bo KHPT va Bo chuyén nganh quyét dinh
diéu kién cu thé ddi véi nha dau tu nuéc
ngoai.

2. Vé cam két tai khoan 2 Diéu 2

Cam két tai khoan nay chi ap dung cho céc
linh vuc dich vu c6 trong Biéu cam két,
véi noi dung gdom 02 y:
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foreign capital in terms of maximum
percentage limit on foreign shareholding
or the total value of individual or
aggregate foreign investment;

(e) measures which restrict or require
specific types of legal entity or joint
ventures through which an investor of the
other Party may perform an economic
activity.

() limitations on the total number of
natural persons that may be employed in a
particular sector or that an investor may
employ and who are necessary for, and
directly related to, the performance of the
economic activity in the form of numerical
quotas or the requirement of an economic
needs test.

quy dinh tai mot trong cac diéu udc do;
truong hop da lya chon mot diéu wéc quéc
té thi nha dau tu nuwdc ngoai thyuc hién
quyén va nghia vu cia minh theo quy dinh
cua diéu udc quédc té do;

¢) Béi véi nhitng nganh, phan nganh dich
vu chua cam két hoic khong duoc quy
dinh tai Biéu cam két cua Viét Nam trong
WTO va diéu uéc qudc té vé dau tu khac
ma phap luat Viét Nam da c6 quy dinh vé
diéu kién dau tu dbi v6i nha dau tur nudce
ngoai thi ap dung quy dinh cua phép luat
Viét Nam;

d) Nha dau tu nuéc ngodi thuoc ving l1anh
tho khdng phai 1a thanh vién WTO thyc
hién hoat dong dau tu tai Viét Nam duoc
ap dung diéu Kién dau tu nhu quy dinh dbi
v6i nha dau tu thudc qudc gia, vung lanh
thd la thanh vién WTO, trir truong hop
phap luat va diéu wéc quéc té gitra Vi€t
Nam va qudc gia, viing lanh thd d6 c6 quy
dinh khac;

d) Béi véi nhitng nganh, phan nganh dich
vu chua cam két hoic khong dugc quy
dinh tai Biéu cam két cua Viét Nam trong
WTO va diéu uéc qudc té vé dau tu khac
ma phap luat Viét Nam chua c6 quy dinh
vé diéu kién dau tu dbi v6i nha dau tu
nude ngoai, Co quan ding ky dau tu 1dy y
kién Bo Ké hoach va Pau tu va B quan ly

- Néu co cac diéu kién dau tu néu trong
cam két thi phai thuc hién theo cac diéu
kién d6: PLVN di twong thich véi diéu
nay, (nhu phan tich tai diém 1 nai trén);

- Ngoai cac diéu kién néu trong cam két,
VN khong duoc phép ap dung cac bién
phap dau tu nhu duoc liét ké trong khoan
2: Pay 1a cam két nhic lai cac cam két tai
Diéu XVI cta Hiép dinh GATS cua WTO
va PLVN da duoc diéu chinh dé tuan tha
WTO, vi vay da dam bao phu hop vai
nguyén tic nay.

Tuy nhién, trong EVFTA Viét Nam c6 cac
cam két trong céc linh vuc dich vu méi
bén ngoai cac linh vuc dich vu c6 cam két
trong WTO (vi du dich vu hé ly, dich vu
R&D lién nganh, dich vu tau bién, dich vu
xay dung-lam sach, dich vu sao chup dac
biét, dich vu dong goi, dich vu trien lam-
hdi chg...). Do do, ddi véi cac truong hop
nay, vé nguyen tac Viét Nam van c6 quyén
ban hanh cé&c bién phap nhu liét ké tai
khoan 2 vé&i nha dau tu tir tat ca cac nuéc
WTO trir cac nha dau tu EU. Vi vay, trong
cac truong hop nay, PLVN ap dung chung
c6 thé khong tuong thich voi EVFTA.

Pé xuiat
- Khong dé xuat dieu chinh PLVN vé
dau tu (ca chung lan cac van ban
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nganh dé xem xét, quyét dinh;

e) Truong hop nha dau tu nude ngoai di
duoc phép thuc hién hoat dong dau tu
trong cac nganh, phén nganh dich vu quy
dinh tai Biém d Khoan nay va cac nganh,
phan nganh dich vy nay da dugc cong bd
trén Cong thong tin qudc gia vé dau tu
nudce ngoai theo quy dinh tai Piéu 13 Nghi
dinh nay, Co quan dang ky dau tu xem xét,
quyét dinh hoat dong dau tu ctia nha dau tu
nudc ngoai trong cung nganh, nghé d6 ma
khong phai lay y kién cua Bo quan Iy
nganh.

Piéu 13. Cong bé diéu kién dau tu doi
véi nha dau tw nwéc Ngoai

1. B6 Ké hoach va Pau tu chu tri, phdi hop
v6i cac B9, co quan ngang Bo ra soat, tap
hop cac nganh, nghé va diéu kién dau tu
d6i voi nha dau tu nudc ngoai theo quy
dinh tai cac luat, phap lénh, nghi dinh, diéu
wdc quoc té vé dau tu va nganh, phan
nganh dich vy quy dinh tai Biém e Khoan
2 Piéu 10 Nghi dinh nay de Cong bé trén
Cong thong tin québc gia vé dau tu nudc
ngoai.

2. biéu kién dau tu ddi voi nha dau tu
nuge ngoai dugc cong bd theo quy dinh tai
Khoan 1 Biéu ndy gom nhiing noi dung
sau day:

a) Nganh, nghé dau tu co6 diéu kién doi véi

chuyén nganh vé cac linh vuc dich
vu c6 cam két)

- DAdi vei cam két tai khoan 1: Cha y
viéc van hanh Céng théng tin quéc
gia vé dau tu nudc ngoal dé dam
bao cac thdng tin vé diéu kién dau
tu ddi v&i nha dau tu EU trén Cong
nay 1a day du (dé nha dau tu tién
theo ddi) va chinh xac (bam sat cam
két cuia Viét Nam tai cac Phu luc vé
mé cira thi truong dau tu cua
EVFTA)

- D6bi v6i cam két tai khoan 2: Pua
nguyén tic quy dinh tai khoan Piéu
2 vao Van ban riéng thuc thi
EVFTA vé Pau tu (kém theo do,
Phu luc vé mo cira thi truong dau tu
dich vu cua Viét Nam trong
EVFTA can duoc chuyén thanh Phu
luc ctia Van ban nay). Noéi cach
khac, Van ban thuc thi EVFTA vé
Pau tu nay s& thay thé cac VBPL
chuyén nganh trong cac linh vuc
dich vu c6 cam két trong EVFTA
va chi 4p dung riéng cho nha dau tu,
khoan dau tu EU.

Giai thich thém

Viéc ding mot vin ban dé stra nhiéu van
ban (omnibus bill) trong truong hop nay la
cach thirc nhanh gon, hiéu qua va kha thi
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nha dau tu nudc ngoai;

b) Cian ctr &p dung diéu kién dau tu doi véi
nha diu tu nuéc ngoai;

¢) Noi dung diéu kién dau tu ap dung doi
V6i nha dau tu nudc ngoai theo quy dinh
tai Khoan 1 Diéu 10 Nghi dinh nay;

d) Cac nganh, phan nganh dich vu quy
dinh tai Biém e Khoan 2 Diéu 10 Nghi
dinh nay.

3. Nhitng ndi dung quy dinh tai Khoan 2
Diéu nay duoc cip nhat trong cac truong
hop sau:

a) Piéu kién dau tu d6i voi nha dau tu
nudc Ngoai ¢o sy thay doi theo quy dinh
tai cac luat, phap 1énh, nghi dinh va diéu
uéce quic té vé dau tu;

b) Cac nganh, phan nganh dich vu quy
dinh tai Biém e Khoan 2 Piéu 10 Nghi
dinh nay duoc diéu chinh theo két qua ra
soat quy dinh tai Khoan 1 Biéu nay.

4. Nhitng ndi dung dugc cap nhat trong
cac truong hop quy dinh tai Khoan 3 biéu
nay duoc cong bé trén Cong thdng tin
quéc gia vé dau tu nudc ngoal theo thu tuc
quy dinh tai Khoan 3 Diéu 12 Nghi dinh
nay.

Phap luat chuyén nganh trong cac linh
vuc dich vu cu thé

Phan Ién cac VBQPPL chuyén nganh
trong cac linh vuc dich vu cu thé déu co

hon vi¢c di ra soat va sua tung van ban
phap luit cu thé trong céc linh vuc dich vu
ma VN c6 cam két m¢ cira cho EU ma
chua c6 cam két mg cira trong WTO.

Hon nira, vé mat nguyén tac, trong cac linh
vuc nay, Viét Nam khong c6 nghia vu phai
diéu chinh, sira d6i phap luat chung (ap
dung cho tit ca cac ddi tac khac) ma chi
phai stra phap luat 4p dung cho ddi tac EU.
Nhu vay, tir goc do ki thuat 1ap phap, néu
VN stra tirng VBPL chuyén nganh VN s&
phai don phuong danh cho tit ca cac doi
tac WTO muac mo cira ma VN cam két
danh cho dbi tac EU.

Ciing chinh vi Iy do nay ma Van ban riéng
thuc thi EVFTA vé DPau tu ¢6 18 can 1a mot
Vin ban cap Luat — dé c6 thé stra d6i ciing
lac cac quy dinh khac biét trong cac van
ban luat chuyén nganh cho chu thé dic tha
1a nha dau tu EU.
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cac quy dinh vé cac diéu kién hoat dong
riéng doi v&i cac nha cung cap dich vu
nudc ngoai

Article 3 National Treatment

1. In the sectors inscribed in the schedule
of specific commitments in Annexes |...]
(lists of commitments on liberalisation of
investments of both Parties) and subject to
any conditions and qualifications set out
therein, each Party shall accord to
investors of the other Party and to their
investments, with respect to establishment
in its territory, treatment no less favourable
than that accorded, in like situations, to its
own investors and to their investments.

Annex8d

Investment procedures

7. Unbound for any measure with respect
to investment procedures applied to
foreign investor or foreign invested
economic entities, such as procedures
relating to investment registration
certificate of investment projects, and
foreign exchange management procedures.

2. A Party shall accord, to investors of the
other Party referred to in Article 13.1. (i)
[(Section 2- Investment Protection, Art.
Scope] and to their investments referred to

Luat Piu tw

biéu 4. Ap dung Luét dau tw, cac ludt céd
lién quan va diéu wéc quoc té

3. Truong hop diéu uéc qubc té ma Cong
hoa xa hoi chi nghia Viét Nam la thanh
vién c6 quy dinh khac véi quy dinh cua
Luat nay thi ap dung theo quy dinh cua
diéu wéc qUOC té do.

]),1eu 22. Pau tu thanh 14p té chic kinh
te

1. Nha dau tu duoc thanh 1ap té chire kinh
té theo quy dinh caia phap luat. Truéc khi
thanh 1ap to chirc kinh té, nha dau tu nuéc
ngoai phai c6 du an déu tu, thuc hién tha
tuc cap Gidy chung nhan dang ky dau tu
theo quy dinh tai Piéu 37 cua Luat nay va
phai dap tng cac diéu kién sau day( ...)
Piéu 23. Thuc hién hoat dong dau tw
cia to chirc kinh té c6 von dau tuw nuwéc
ngoai

1. T6 chic kinh té phai dap tng diéu kién
va thuc hién thu tuc dau tu theo quy dinh
d6i véi nha dau tu nude ngoai khi dau tu
thanh 1ap t6 chuc kinh té; dau tu gop von,
mua c6 phan, phan vén gop cua to chuc
kinh té; dau tu theo hgp dong BCC thugc

1. Lién quan téi khoan 1 — di xir quéc
gia doi vai viéc thanh Iap khoan dau tw

Danh gia

Cam két tai khoan nay chi &p dung cho céc
linh vuc dich vu ¢ trong Biéu cam két,
véi noi dung gdm 02 y:

- Thir nhat, néu c6 cac diéu kién dau tu néu
trong cam két thi phai thyc hién theo céc
diéu kién d6: PLVN da twong thich véi
yéu cau nay (theo Dicu 10 Nghi dinh
118/2015/ND-CP vé nguyen tac ap dung
diéu kién dau tu v6i nha dau tu nudc ngoai
trong trudng hop ¢ cam két);

- Thtr hai, ngoai cac diéu kién néu trong
cam két, VN phai ¢am bao ddi xt véi nha
dau tu, khoan dau tw EU khong kém thuan
loi hon dbi xir v6i nha dau tu VN trong
viéc thanh lap/thiét 1ap khoan dau tu:

+ V¢ thu tuc thanh lap/thiét 1ap khoan dau
tu: Theo PLVN thi trong cac truong hop
nay viéc thanh lap/thiét 1ap khoan dau tu
sé& theo thu tuc quy dinh tai Luat Pau tu
(Diéu 22, 23, 25-28, 37), ma cac tha tuc
nay hién cd phan biét d6i xir giita nha dau
tu trong nudC va nudc ngoai. Tuy nhién,
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in Article 13.1 (ii) [(Section 2- Investment
Protection, Art. Scope], with respect to the
operation of the investments, treatment no
less favourable than that accorded in like
situations to its own investors and to their
investments.

Article 13.1

(i) investments by investors of a Party in
existence in the territory the other Party as
of the date of entry into force of this
Agreement or made or acquired thereafter,
made in accordance with applicable law?*.
(i1) investors of a Party that have already
made an investment covered under (i) in
the territory of the other Party, with
respect to the operation of such
investment.

3. Notwithstanding paragraph 2, and
subject to the Annex X (Annex on
National Treatment) in the case of Viet
Nam, a Party may adopt or maintain any
measure with respect to the operation,
management, conduct, maintenance, use,
enjoyment and sale or other disposal of an
investment referred to Article 13.1. (ii)

Mot trong céc trudng hop sau day:

a) Co nha dau tu nuwdc ngoai nam glu: tur
51% von diéu 1€ tr 1én hodc c6 da s
thanh vién hop danh la ca nhan nudc ngoai
dbi véi td chirc kinh té 1a cong ty hop
danh;

b) C6 t6 chuc kinh té quy dinh tai diém a
khoan nay nam gir tir 51% von diéu 18 tré
lén;

¢) C6 nha dau tu nudc ngoai va tod chirc
kinh t& quy dinh tai diém a khoan nay nam
giir tir 51% vén diéu 1¢ tro [én.

2. T6 chirc kinh té ¢6 vén dau tu nuéc
ngoai khéng thudc treong hop quy dinh tai
cac diém a, b va ¢ khoan 1 Diéu nay thuc
hién diéu kién va thu tuc dau tu theo quy
dinh d0i véi nha dau t trong nude khi dau
tu thanh lap t6 chuc kinh te dau tu theo
hinh thuc gop von, mua c6 phan, phan von
gop cua to chic Kinh té; dau tu theo hinh
thirc hop dong BCC.

Piéu 36. Truong hep thuc hién thi tuc
cAp Gidy chitng nhan ding ky dau tw

1. Cac truong hop phai thuc hién tha tuc
cap Gidy ching nhan dang ky dau tu:

a) Du 4n dau tu ctia nha dau tu nuéc
ngoai;

do Viét Nam c6 béo luu tai Biéu cam két
trong Phu luc 8d &p dung cho tit ca céc
linh vuc kinh doanh vé tha tuc dau tu (theo
d6 VN khong cam két d6i xir NT trong céc
tha tuc dang ky chirng nhan dau tu), PLVN
da tuong thich v6i EVFTA vé van dé nay.
+ V& c4c van dé khac lién quan téi viéc
thanh lap/thiét 1ap khoan dau tu (vi du hinh
thirc phép ly cia khoan dau tu, cac diéu
kién lién quan téi nhan sy ....): Pay 1a cac
diéu kién quy dinh tai cac VBPL chuyén
nganh. Do cac VBPL chuyén nganh hién
quy dinh céc diéu kién nay cin ctr vao cam
két WTO, ma cam két EVFTA lai rong
hon cam két WTO (vé linh vuc, vé diéu
kién), c6 thé xay ra tinh huéng PLVN
khong tuong thich véi EVFTA (vi du
trong cac linh vuc ma VN khong cé cam
két trong WTO nhung lai c6 cam két trong
EVFTA)

Dé xuit
- Khéng dé xuat diéu chinh phap luat
vé dau tu chung hoic chuyén nganh
c6 pham vi &p dung chung cho tat
ca cac chu thé tir tat ca cac nudc;
- Quy dinh trong 01 Piéu ciia Van

13 For greater certainty, in the case that the investment is made in the territory of Viet Nam, “applicable law” refers to the laws and regulations of Viet Nam
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[(Section 2- Investment Protection, Art.
Scope] that is not inconsistent with the
commitments inscribed in Annexes [...]
(lists of commitments on liberalisation of
investments of both Parties), where such
measure is:

(a) a measure that is adopted on or before
the entry into force of this Agreement;
(b) a measure referred to in sub-paragraph
(a) that is being continued, replaced or
amended after the entry into force of this
Agreement, provided the measure is no
less consistent with paragraph 2 after being
continued, replaced or amended than the
measure as it existed prior to its
continuation, replacement or amendment;
or

(c) a measure not falling within sub-
paragraph (a) or (b), provided it is not
applied in respect of, or in a way that
causes loss or damage!* to, investments
made in the territory of the Party before
the entry into force of such measure.

Annex []

b) Dy 4n dau tu cua to chic kinh té quy
dinh tai khoan 1 Diéu 23 cua Luat nay.

2. Céac truong hop khdng phai thuc hién
thi tuc cap Giay chirng nhan ding ky dau
tu:

a) Du 4n dau tu ctia nha dau tu trong nuéc;
b) Dy an dau tu cua té chic kinh té quy
dinh tai khoan 2 Diéu 23 cua Luat nay;

¢) Pau tu theo hinh thirc gop von, mua cé
phan, phan vén gop cua t6 chuc kinh té.

ban riéng thyc thi EVFTA vé Pau
tu v& nguyén tic NT d6i véi van dé
thanh lap/thiét 1ap khoan dau tu
theo hudng:

+ Trudng hop da c6 cam két vé diéu
kién, thu tuc thanh lap/thiét lap
khoan dau tu thi thuc hién theo cam
két;

+ Truong hop khdng c6 cam két
nhu trén thi (i) vé thu tuc dau tu:
dan chiéu toi thu tuc &p dung cho
nha dau tu nudc ngoai tai Luat Dau
tu; (ii) vé cac diéu kién khac lién
quan tai viéc thanh lap/thiét 1ap
khoan dau tu: ap dung cac diéu kién
tuong tu nha dau tu trong nudc

2. Lién quan téi cam két vé ddi xir quoc
gia trong hoat dong/van hanh khoan
dau tw trong cac linh vec ndi chung

Danh gia

Theo cam két tai khoan nay thi lién quan
tgi hoat dong/van hanh khoan dau tu, VN
c6 nghia vu phai d6i xtr voi nha dau tu,

14 For the purposes of sub-paragraph c), it is understood that factors like the fact that a Party has provided for a reasonable phase in period for the implementation of a
measure or has made any other attempt to address the effects of the measure on investments made before its entry into force, shall be taken into account in determining
whether the measure causes loss or damage to investments made before its entry into force.
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National Treatment
Notwithstanding paragraph 2 and 3 of
Article .....(National Treatment), in
sectors, subsectors, or activities listed
below, Viet Nam may adopt or maintain
any measure with respect to the operation,
management, conduct, maintenance, use,
enjoyment and sale or other disposal of an
investment referred to Article 13.1. (ii)
[(Section 2- Investment Protection, Art.
Scope)] that is not in conformity with
paragraph 2, provided that such measure is
not inconsistent with the commitments
inscribed in Annexes [...] (lists of
commitments on liberalisation of
investments of both Parties). Viet Nam
may not, under any measure adopted after
the date of entry into force of this
Agreement and covered by this Annex,
require an investor of the EU, by reason of
its nationality, to sell or otherwise dispose
of an investment existing at the time the
measure becomes effective.

1. Newspapers and news-gathering
agencies, printing, publishing, radio and
television broadcasting, in any form

2. Production and distribution of cultural
products, including video records

3. Production, distribution, and projection
of television programmes and

khoan dau tu EU lkhéng kém thuan lgi
hon d6i xir véi nha dau tu VN.

- Day la nguyén tic cé trong Diéu
XVII Hiép dinh GATS cua WTO va
PLVN hién da tuan tha nguyén ta
nay. Tuy nhién trong khi GATS chi
yéu cau 4p dung NT dbi véi céc
linh vuc c6 cam két thi EVFTA yéu
cau ap dung NT cho tat ca cac linh
vuc trir cac truong hop néu tai
khoan 3 va Phu luc NT cua Chuong
8 EVFTA.

Nhu vay, cd thé xay ra 01 tinh
hudng PLVN khéng tuan thu cam
két nay cua EVFTA, d6 1a: Cac quy
dinh phan biét d6i xur vé diéu kién
hoat dong d6i voi nha dau tu nudc
Nngoai so vai nha dau tu trong nudc
trong cac linh vuc khéng c6 cam két
WTO, cling khong thude céc truong
hop néu tai khoan 3 Piéu 3 va Phu
luc NT cua Chuong 8 EVFTA;

Tuy nhién, theo khoan 3 Piéu 3 nay
cua EVFTA thi nghia vu NT nay
khéng phai tuan tha nguyén tac
standstill, n6i cach khac tir nay cho
ti khi EVFTA chinh thac ¢6 hiéu
luc, VN van c6 thé duy tri hoic ban
hanh mai cac bién phap phan biét
dbi xir trong hoat dong d6i voi nha
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cinematographic works

4. Investigation and security

5. Geodesy and cartography

6. Secondary and primary education
services

7. Oil and gas, Mineral and natural
resources exploration, prospecting and
exploitation

8. Hydroelectricity and nuclear power;
power transmission and/or distribution
9. Cabotage transport services

10. Fishery and aquaculture

11. Forestry and hunting

12. Lottery, betting and gambling

13. Judicial administration services,
including but not limited to services
relating to nationality

14. Civil enforcement

15. Production of military materials or
equipment

16. River ports, sea ports and airports
operation and management

17. Subsidies

Note for legal scrubbing: List to be
reviewed, with the presence of investment
negotiators, in order to avoid overlaps with
exclusions in the text.

dau tu EU, va cac bién phap nay
van c6 thé duoc tiép tuc duy tri sau
khi EVFTA c6 hiéu lec, mién la
khong kém thuan lgi hon/khong gay
thiét hai cho nha dau tu. Véi “bao
lwu” nay, PLVN hién tai c6 thé coi
la van tuwong thich véi EVFTA.

bé xuat q ‘
Khong dé xuat dicu chinh, stra doi gi vé
phap luat dé thuc thi khoan 2 Biéu 3 nay.

3. Lién quan téi cam két vé doi xir qudc
gia trong quan ly hoat déng khoan dau
tu trong cac linh vuc c6 cam két hoic c6
bao luu trong EVFTA

Dinh gid

- V& cam két NT lién quan t6i cac hoat
dong cua khoan dau tu trong céc linh vuc
c6 cam két trong EVFTA: theo nguyén tic
ap dung PL hién hanh thi PLVN da tuan
thu

- V¢ bao luu quyén &p dung céc bién phap
phan biét ddi xur trong cac linh vuc dugc
liét ké trong Phu luc NT ctia Chuong 8:
Pay la quyén caa VN (khong phai nghia
vu), Vi vady PLVN duogc cho 1a da tuong
thich

- V& nghia vu khong duoc yéu cau nha dau
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tu phai ban lai hodc dinh doat khoan dau tu
Cuia minh trong cac linh vuc d woc liét ké
trong Phu luc NT cua Chuong 8: PLVN
chua c6 quy dinh tuong tu, vi vay chua
tuong thich.

Dé xudt

- B0 sung 01 Biéu trong Vin ban
thuc thi EVFTA vé Pau tu vé nghia
vy khong yéu cau nha dau tu phai
ban lai hodc dinh doat khoan dau tu
Cua minh trong cac linh vyc dugc
liét ké trong Phu luc NT cua
Chuong 8 vao Van ban riéng thyc
thi EVFTA vé Pau tu (dudi hinh
thirc “Nha nudc cam két khdng
budc nha dau tu ...”;

Article 4

Most Favoured Nation Treatment

1. Each Party shall accord to investors of
the other Party and to their investments as
regards the establishment of an enterprise
in its territory, treatment no less favourable
than the treatment it accords, in like
situations, to investors and their
investments under free trade agreement the
former Party is negotiating on [17 July
2015].

2. Each Party shall accord to investors of

PL khong c6 quy dinh twong tng

Danh gia

Piéu 4 nay cua EVFTA thuc chat 1a xa ly
méi quan hé giira cac cam két vé dau tu
trong EVFTA va cac cam két vé dau tu ma
VN danh cho cac dbi tac khac, theo d6:

- Céc d6i xtr vé dau tu lién quan toi
thanh lap doanh nghiép, VPDD, chi
nhanh ma VN cam két danh cho cac
d6i thc TPP, FTA VN-EFTA,
RCEP (c4c FTA dang dugc dam
phén tai thoi diém 17/7/2015) thi
VN ciing phéi danh cho nha dau
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the other Party and to their investments as
regards their operation in its territory,
treatment no less favourable than the
treatment it accords, in like situations, to
investors and investments of any non-Party
3. Paragraph 1 and 2 shall not apply to
the following sectors: - Communication
services, except for Postal services
(CPC...) and Telecommunication services
(CPC..); - Cultural, Sports and
Recreational services; -Fishery and
aquaculture; -Forestry and hunting; -
Mining, including oil and gas.

4. Paragraph 2 shall not be construed to
oblige a Party to extend to the investors of
the other Party or their investments the
benefit of any treatment granted pursuant
to any bilateral, regional and/or
international agreements that entered into
force before the entry into force of this
Agreement

5. Paragraphs 1 and 2 shall not be
construed to oblige a Party to extend to the
investors of the other Party or their
investments the benefit of:

(@) any treatment granted as part of a
process of economic integration, which
includes commitments to abolish
substantially all barriers to investment
among the parties to such a process,

tu/khoan dau tu EU d6i Xt trong tu
trir c4c cam két lién quan téi co ché
giai quyét tranh chap Nha nuéc —
nha dau tu nude ngoai (1ISDS)

- Céac @6 xir vé& dau tu ma VN danh
cho nha dau tu va khoan dau tw EU
lién quan téi hoat dong cua ho
khéng duoc kém hon d6i xir danh
cho bat ky dbi tac nao khéc trix
truong hop déi xir d6 1a theo cac
thoa thuan quéc té cé hiéu luc trudc
khi EVFTA c0 hiéu luc

- Céc ngoai lé véi ca 02 nguyén tic
trén: (i) phan biét ddi xu theo linh
vuc duoc liét ké tai khoan 3; (i)
phan biét dbi xur theo thoa thuan
trong ASEAN, EU; (iii) cac thoa
thuan tranh danh thué 2 lan; (iv) cac
thoa thuan lién quan téi viéc cong
nhan ching chi, giay phép hanh
nghé...trong cac linh vuc dich vu

Pé xuit

- Khéng d& xuat sira doi, diéu chinh
gi vé phap luat &p dung chung (boi
day khong phai van dé cua PL noi
dia vé noi dung)

- Quy dinh 01 Diéu khoan vé nguyén
tac MFN (néu rd 03 Hiép dinh lién
quan) va liét ké cac ngoai I€ lién
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together with the approximation of
legislation of the parties on a broad range
of matters within the purview of this
Agreement®®

(b) any treatment resulting from any
international agreement for the avoidance
of double taxation or other international
agreement or arrangement relating wholly
or mainly to taxation.

(c) any treatment resulting from
measures providing for the recognition of
qualifications, licences or prudential
measures in accordance with Article VII of
the General Agreement on Trade in
Services or its Annex on Financial
Services

6. "For greater certainty, the
'‘treatment’ referred to in paragraphs 1 and
2 does not include international dispute
resolution procedures or mechanism, such
as those included in Section 3, provided
for in any other bilateral, regional and/or
international agreements. Substantive
obligations in such agreements do not in
themselves constitute ‘treatment’ and thus
cannot be taken into account when
assessing a breach of this Article.

quan trong Van ban thyc thi riéng
EVFTA vé Pau tu

Can Ra soat cac cam két vé thanh
Iap doanh nghiép, chi nhanh, VPBD
ctia nha dau tu nudc ngoai theo TPP
dé dua vao Diéu khoan néi trén
trong Van ban thuc thi EVFTA vé
Pau tu

15 Within this paragraph and for greater certainty, the ASEAN Economic Community and the European Union are falling within this concept of “a process of economic

integration”.
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Measures by a Party pursuant to those
substantive obligations shall be considered
treatment. This Article shall be interpreted
in accordance with Annex XX (MFN)

Annex [] Most Favoured Nation
Treatment
Article ...(MFN) shall be interpreted in
accordance with Article ...(Scope and
Definitions) and the principle of ejusdem
generis.

Article 5 Schedule of specific
commitments

The sectors liberalised by each of the
Parties pursuant to this Section and the
terms, limitations, conditions and
qualifications referred to in Articles 3 and
4 are set out in the schedules of
commitments included in Annexes [lists of
commitments on liberalisation of
investments].

Luat Pau tw

Piéu 4. Ap dung Luat diu tw, cac luat co
lién quan va diéu wéc quoc té

3. Trudng hop diéu uéc qubce té ma Cong
hoa xa hoi chu nghia Viét Nam la thanh
Vién c6 quy dinh khac véi quy dinh cua
Luat nay thi &p dung theo quy dinh cua
diéu uac qubc té do.

Nghi dinh 118/2015/ND-CP

Pi¢u 10. Thuc hién quy dinh vé diéu
Kién dau tw doi véi nha dau tw nwéc
ngoai

Piéu 13. Cong bé diéu kién dau tu doi
v6i nha dau tw nwéc Ngoai

1. B6 Ké hoach va Pau tu chu tri, phdi hop
Vi cac B9, co quan ngang B0 ra soét, tap
hop cac nganh, nghé va diéu kién dau tu
dbi voi nha dau tu nuéc ngoai theo quy
dinh tai cac luat, phap Iénh, nghi dinh, diéu

Vé cac diéu kién mg cira thi truong trong
cac linh vuc dich vu c6 cam két trong
EVFTA, nguyén tic 4p dung phap luat cua
PLVN trong van dé nay da d¢am bao phu
hop voi EVFTA, theo do:

- Trudng hop c6 cam két mo cira thi
treong tai c&c Phu luc lién quan cua
EVFTA: ap dung theo cam két
(dugc cong bd trén Cong thdng tin
qudc gia vé dau tu nude ngoai — suy
doan 1a Cong nay néu cac quy dinh
nhu cam két)

- Truong hop Viét Nam chua c6 cam
két m cira thi treong cho EU theo
EVFTA: ap dung theo cam két
WTO (ciing duoc cdng bé trén
Cong théng tin noi trén)

Pé xuat
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wdC quUOC té vé dau tu va nganh, phan Tuong tu nhu dé xuat véi Piéu 2 Chuong
nganh dich vu quy dinh tai Piém e Khoan | 8 EVFTA ¢ trén

2 Biéu 10 Nghi dinh nay de cong bé trén
Cong thong tin qudc gia vé dau tu nudc
ngoai.

2. biéu kién dau tu ddi voi nha dau tu
nude ngoai dugc cong bé theo quy dinh tai
Khoan 1 Biéu nay gdm nhitng noi dung
sau day:

a) Nganh nghé dau tu ¢ diéu kién dbi voi
nha dau tu nudc ngoal

b) Can ctr p dung diéu kién dau tu ddi véi
nha dau tu nuwdc Ngoai;

¢) Noi dung diéu kién dau tu 4p dung doi
V6i nha dau tu nudc ngoai theo quy dinh
tai Khoan 1 Diéu 10 Nghi dinh nay;

d) Céc nganh, phan nganh dich vu quy
dinh tai Biém e Khoan 2 Piéu 10 Nghi
dinh nay.

3. Nhitng ndi dung quy dinh tai Khoan 2
Diéu nay duoc cip nhét trong cac truong
hop sau:

a) Piéu kién dau tu d6i voi nha dau tu
nudc Ngoai ¢o su thay doi theo quy dinh
tai cac luat, phap I¢énh, nghi dinh va diéu
wdc quéc té vé dau tu;

b) Cac nganh, phan nganh dich vu quy
dinh tai Biém e Khoan 2 Diéu 10 Nghi
dinh nay duoc diéu chinh theo két qua ra
soat quy dinh tai Khoan 1 Diéu nay.
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4. Nhitng ndi dung duogc cap nhat trong
cac truong hop quy dinh tai Khoan 3 Diéu
nay duoc cdng bé trén Cong thong tin
quéc gia vé dau tu nudc ngodi theo tha tuc
quy dinh tai Khoan 3 Piéu 12 Nghi dinh
nay.

Phap luat chuyén nganh trong cac linh
vuc dich vu cu thé

Phan 16n cac VBQPPL chuyén nganh
trong cac linh vuc dich vu cu thé déu co
cac quy dinh vé cac diéu kién hoat dong
riéng d6i vai cac nha cung cap dich vy
nudC ngoai

Article 6 Performance Requirements

1. In the sectors inscribed in its schedule
of specific commitments in Annexes [lists
of commitments on liberalisation of
investments of both Parties] and subject to
any conditions and qualifications set out
therein, neither Party may impose, or
enforce any of the following requirements,
mandatory or enforceable under domestic
law or under administrative rulings, in
connection with the establishment or
operation of any investment of an investor
of a Party or of a non-Party in its territory:
(a) to export a given level or percentage of
goods or services;

(b) to achieve a given level or percentage
of domestic content;

Luat Pau tw

Piéu 10. Bao dam hoat ddng dau tw kinh
doanh

1. Nha nuéc khong bat budc nha dau tu
phai thyc hién nhitng yéu cau sau day:

a) Uu tién mua, st dung hang héa, dich vu
trong nudc hoac phai mua, sir dung hang
hoa, dich vu tir nha san xuét hoic cung
ung dich vu trong nudc;

b) Xuét khau hang hda hoic dich vu dat
mot ty Ié nhat dinh; han ché sé luong, gia
tri, loai hang héa va dich vu xuét khau
hoac san XUAt, cung trng trong nuGc;

¢) Nhap khau hang hoa véi s6 lwong va gia
tri twong Gng Vi s6 luong va gia tri hang
hoa xuat khau hoic phai tu can déi ngoai
té tir nguon xuat khau dé dap wng nhu cau

Danh gia
PLVN d4 twong thich v4i cam két EVFTA
tai Piéu 6 nay:
- Vé nghia vy khong dat ra cac yéu
cau dugc liét ké ddi véi nha dau tu
EU: PLVN da c6 quy dinh tuong tu,
&p dung chung cho tat ca cac linh
vuc chir khéng chi gidi han ¢ cac
linh vuc cam két trong EVFTA
- V@ nghia vu khong dat ra cac diéu
kién duoc ligt ké lam tiéu chi dé cho
hudng cac vu dii dau tu: Céc tidu
chi vé wu dii du tu trong PLVN
xac dinh theo dia ban, linh vuc Kinh
doanh, quy mé vén, quy md lao
dong str dung; cac tiéu chi nay hoan
toan khéng thudc cac truong hop
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(c) to purchase, use or accord a preference
to goods produced or services provided in
its territory, or to purchase goods or
services from natural persons or
enterprises in its territory;

(d) to relate in any way the volume or
value of imports to the volume or value of
exports or to the amount of foreign
exchange inflows associated with such
investment;

(e) to restrict sales of goods or services in
its territory that such investment produces
or provides by relating such sales in any
way to the volume or value of its exports
or foreign exchange earnings;

(F) to transfer technology, a production
process or other proprietary knowledge to
a natural person or enterprises in its
territory; or

(9) to supply exclusively from the territory
of the Party a good produced or a service
provided by the investment to a specific
regional or world market.

2. In the sectors inscribed in its schedule of
specific commitments in Annexes [lists of
commitments on liberalisation of
investments of both Parties] and subject to
any conditions and qualifications set out
therein, neither Party may condition the
receipt or continued receipt of an

nhap khau;

d) Dat duoc ty 1& noi dia hoa dbi vai hang
hoa san Xuit trong nudc;

d) Pat duoc mot mic ¢ hodc gia tri nhat
dinh trong hoat dong nghién ctru va phat
trién & trong nudc;

e) Cung Cap hang hoa, dich vu tai mot dia
diém cu thé ¢ trong nuéc hoic nudc ngoai;
g) Dat try s¢ chinh tai dia diém theo yéu
cau cua co quan nha nudc €O tham quyen.

Piéu 15. Hinh thire va ddi twong ap
dung wu dai dau tw

2. Béi twong duoc huong vu dai dau tu:

a) Du 4n dau tu thudc nganh, nghé wu dai
dau tu theo quy dinh tai khoan 1 Piéu 16
cua Luat nay;

b) Dy an dau tu tai dia ban wu dai dau tu
theo quy dinh tai khoan 2 Piéu 16 cua
Luat nay;

¢) Du 4n dau tu ¢6 quy mé von tir 6.000 ty
ddng tré 1én, thuc hién giai ngan téi thiéu
6.000 ty dong trong thoi han 03 nam ke tir
ngay dugc cap Giay chitng nhan ding ky
dau tu hoac quyét dinh chu truong dau tu;
d) Dy &n dau tu tai viing nong thon sir
dung ttr 500 lao dong tro 1én;

d) Doanh nghiép cdng ngh¢ cao, doanh
nghiép khoa hoc va cong nghg, t6 chuc
khoa hoc va cong nghé.

3. Uu dii dau tu duoc ap dung ddi vai dy

cam trong EVFTA; hon nita, C4c
tiéu chi nay duoc ap dung chung,
khong gidi han ¢ cac linh vuc cam
két trong EVFTA;

- Cac truong hop tai cac khoan 3-6
Diéu nay cia EVFTA: Py 1a cic
quy dinh vé quyén, khdng phai
nghia vu phai tuan thu; trén thuc té
VN cling dang str dung mot sb cac
quyen nay (vi du yéu cau vé quy tac
Xuat xir dé huong wu dai thué quan,
cac diéu kién dé tham gia vao céac
chuong trinh xtc tién thuong mai,
dau tu ciia Nha nudc...)

Pé xuat

Khong dé xuat diéu chinh, sira d6i gi vé
phap luat (ca PL chung lan trong Vin ban
riéng thuc thi EVFTA)
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advantage, in connection with the
establishment or operation of an
investment of an investor of a Party or of a
non-Party in its territory, on compliance
with any of the following requirements:
(a) to achieve a given level or percentage
of domestic content;

(b) to purchase, use or accord a preference
to goods produced in its territory, or to
purchase goods from producers in its
territory;

(c) to relate in any way the volume or
value of imports to the volume or value of
exports or to the amount of foreign
exchange inflows associated with such
investment;

(d) to restrict sales of goods or services in
its territory that such investment produces
or provides by relating such sales in any
way to the volume or value of its exports
or foreign exchange earnings.

3. The provisions of paragraph 1 shall not
be construed to prevent a Party from
conditioning the receipt or continued
receipt of an advantage in connection with
any investment in its territory on
compliance with a requirement to locate
production, provide a service, train or
employ workers, construct or expand
particular facilities, or carry out research

an dau tu méi va du an dau tw mo rong.
Mtc wu dai cu thé di véi ting loai wu dai
dau tu duoc 4p dung theo quy dinh cua
phap luat vé thué va phap luat vé dat dai.
4. Uu dai dau tu d6i voi cac déi tugng quy
dinh tai cac diém b, ¢ va d khoan 2 Diéu
nay khdng ap dung dbi véi du an dau tu
khai thac khoang san; san xuat, kinh doanh
hang hoa, dich vu thudc dbi twong chiu
thué tiéu thu dic biét theo quy dinh cua
Luat thué tiéu thu dic biét, trir san xuét 6
to.

Piéu 16. Nganh, nghé wu dai dau tw va
dia ban vu dii dau tu

1. Nganh, nghé vu dai dau tu:

a) Hoat dong cong nghé cao, san pham
cong nghiép hd tro cong nghé cao; hoat
dong nghién ctiru va phat trién;

b) San xuat vat liéu méi, nang luong mai,
nang luong sach, nang lugng tai tao; san
Xuat san pham c6 gia trj gia tang tir 30%
trg 1én, san pham tiét kiém nang luong;

¢) San xuat san pham dién ti, san pham co
khi trong diém, may ndng nghiép, 6 to,
phu tung 6 t6; dong tau;

d) San xuat san pham cong nghiép hd tro
cho nganh dét may, da giay va cac san
pham quy dinh tai diém ¢ khoan nay;

d) San xuat san pham cong nghé thong tin,
phan mém, ndi dung sé;
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and development in its territory.

The provisions of paragraph 1 (f) shall not
be construed to prevent the application of
a requirement imposed or a commitment or
undertaking enforced by a court,
administrative tribunal or competition
authority, in order to remedy an alleged
violation of competition laws.

3. The provisions of paragraph 1
subparagraphs (a), (b) and (c) and 2 (a)
and (b), do not apply to qualification
requirements for goods or services with
respect to participation in export
promotion and foreign aid programmes.

4. For greater certainty, subparagraphs 2(a)
and 2 (b) do not apply to requirements
imposed by an importing Party relating to
the content of goods necessary to qualify
for preferential tariffs or preferential
quotas.

5. For greater certainty, paragraph 1 does
not apply to any requirement other than the
requirements set out in that paragraph.

6. The provisions of this article shall not
apply to measures adopted or maintained
by a party in accordance with Art. 111. 8 (b)
) of the GATT”

e) Nuoi trong ché bién néng san, 1am san,
thuy san; trong va bao vé rung; lam mudbi;
khai thac hai san va dich vu hau can nghé
ca; san xuat giéng cay trong, gidng vat
nudi, san pham cdng nghé sinh hoc;

g) Thu gom, xi ly, tai ché hoac tai st dung
chat thai;

h) Pau tu phat trién va van hanh, quan ly
cong trinh két cau ha tang; phat trién van
tai hanh khach cong cong tai cac d6 thi;

i) Gido duc mam non, gido duc phd théng,
gi4o duc nghé nghiép;

k) Kham bénh, chita bénh; san xuat thudc,
nguyén ligu lam thude, thuoc chu yéu,
thudc thlet yéu, thuée phong, chong bénh
x& hoi, vac xin, sinh pham y té, thudc tir
dugc ligu, thudc dong y; nghién ctiru khoa
hoc vé cong nghé bao ché, cong nghé sinh
hoc dé san xuat cac loai thudc méi;

1) Pau tu co s& luyén tap, thi ¢au thé duc,
thé thao cho ngudi khuyét tat hodc chuyén
nghiép; bao vé va phéat huy gia tri di san
van hoa;

m) Pau tu trung tam ld0 khoa, tAm than,
diéu tri bénh nhan nhidm chit doc mau da
cam; trung tAm cham séc ngudi cao tudi,
ngudi khuyét tat, tré mé coi, tré em lang
thang khong noi nuong tua,;

n) Qu¥ tin dung nhan dan, t6 chic tai
chinh vi mé.
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2. Dia ban wu dii dau tu:

a) Dia ban c6 diéu kién kinh té - xa hoi
kho khan, dja ban ¢ diéu kién kinh té - x&
hoi dac biét kho khan;

b) Khu c6ng nghiép, khu ché xuat, khu
cdng nghé cao, khu kinh té.

SECTION 2
INVESTMENT PROTECTION

Article 13 Scope PLVN khong quy dinh Panh gia

1. The provisions in this Section shall Pay 1a cam két lién quan toi pham vi &p
apply to: dung cua EVFTA, khéng thuoc phap luat
(1) investments by investors of a Party in noi dia

existence in the territory the other Party as Pé xuat

of the date of entry into force of this - Khong dé xuat diéu chinh, sira doi
Agreement or made or acquired thereafter, gi vé phéap luat chung

made in accordance with applicable law?®. - Pua 01 Piéu vai ndi dung nhu tai
(i) investors of a Party that have already Piéu 13 Chuong 8 nay cua EVFTA
made an investment covered under (i) in vao Van ban riéng thuc thi EVFTA
the territory of the other Party, with respect vé Pau tu (muc bao ho dau tu)

to the operation of such investment.

Avrticle 13bis Luat Dau tu Panh gia

Investment and regulatory
measures/objectives

1. The Parties reaffirm the right to regulate
within their territories to achieve
legitimate policy objectives, such as the
protection of public health, safety,

Piéu 6. Nganh, nghé cAm dau tu kinh
doanh

1. Cam céc hoat dong dau tu kinh doanh
sau day:

a) Kinh doanh cac chat ma ty theo quy
dinh tai Phu luc 1 cua Luat nay;

Cac cam két tai Biéu 13bis la cac quyén
cua Viét Nam trong EVFTA, khéng phai
cac nghia vu bat bugc.

Trén thuc té, PLVN ciing d4 c6 cac quy
dinh str dung mot s cac quyén nay trong
kiém soat, quan 1y dau tu (khoan 1). Cac

18 For greater certainty, in the case that the investment is made in the territory of Viet Nam, “applicable law” refers to the laws and regulations of Viet Nam
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environment or public morals, social or
consumer protection or promotion and
protection of cultural diversity

2. For greater certainty, the provisions of
this section shall not be interpreted as a
commitment from a Party that it will not
change the legal and regulatory
framework, including in a manner that
may negatively affect the operation of
covered investments or the investor’s
expectations of profits.

3. For greater certainty, nothing in this
Section shall be construed as preventing a
Party from discontinuing the granting of a
subsidy*” and/or requesting its
reimbursement, or as requiring that Party
to compensate the investor therefor, where
such action has been ordered by one of its
competent authorities listed in Annex X.

Annex [] Annex on competent
authorities mentioned in article 13bis
(Investment and Regulatory
Measures/Objectives) paragraph 4
In the case of the EU, the competent
authorities entitled to order the actions

b) Kinh doanh cac loai hoa chat, khoang
vat quy dinh tai Phu luc 2 cua Luat nay;
¢) Kinh doanh mau vat cac loai thyuc vat,
dong vat hoang da theo quy dinh tai Phu
lyc 1 caa Cong wdc vé budn bén quéc té
cac loai thuc vat, dong vat hoang dé nguy
cAp; mau vat cac loai dong vat, thuc vat
hoang d& nguy cap, quy hiém Nhom | c6
ngudn goc tir ty nhién theo quy dinh tai
Phu luc 3 cua Luat nay;

d) Kinh doanh mai dam;

d) Mua, ban ngudi, md, bo phan co thé
nguoi;

e) Hoat dong kinh doanh lién quan dén
sinh san vo6 tinh trén nguoi.

2. Viéc san xuat, st dung san pham quy
dinh tai cac diém a, b va ¢ khoan 1 Diéu
nay trong phan tich, kiém nghiém, nghién
ctru khoa hoc, y té, san xuat dugc pham,
diéu tra toi pham, bao vé qubc phong, an
ninh thuc hién theo quy dinh caa Chinh
phu.

Piéu 7. Nganh, nghé dau tu kinh doanh
c6 diéu kién

1. Nganh, nghé dau tu kinh doanh c6 diéu
kién 1a nganh, nghé ma viéc thuc hién hoat

quyén tai khoan 2, 3 1a rat c6 ¥ nghia, dic
biét lién quan tai viéc bao vé lgi ich cuaa
VN trudc cac khiéu nai, khiéu kién cua
nha dau tu EU trong khuén kho Co ché
giai quyét tranh chap Nha nuéc — Nha dau
tu nudc ngoai (ISDS) lién quan téi viéc
thay d6i phap luat noi dia anh huong téi
loi ich cua nha dau tu. Vi vay, trong qua
trinh thyc thi EVFTA, cac quyén nay rat
can duogc chd y van dung hiéu qua.

Dé xuit
- Khong dé xuat diéu chinh, sira doi
gi vé phép luat
- Ch0'y c4c quyén nay trong Diéu
13bis dé ap dung khi can thiét

In the case of the EU, "subsidy" includes "state aid" as defined in the EU law. For Viet Nam, subsidy includes investment incentives, and investment assistance such as
production site assistance, human resources training and competitiveness strengthening activities, such as assistance for technology, research and development, legal aids,

market information and promotion.
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mentioned in article 13 bis paragraph 3 are
the European Commission or a court or
tribunal of a Member State when applying
EU law on state aid. In the case of Viet
Nam, the competent authorities entitled to
order the actions mentioned in article 13
bis paragraph 3 are Government of Viet
Nam or the Prime Minister of Viet Nam or
a competent court

dong dau tu kinh doanh trong nganh, nghe
do6 phai dap ung dleu kién vi ly do quéc
phong, an ninh quéc gia, trat ty, an toan xa
hoi, dao dtrc X hoi, surc khoe cuaa cong
ddng.

Article 14 Treatment of Investment

1. Each Party shall accord fair and
equitable treatment and full protection and
security to investments and investors of the
other Party in its territory in accordance
with paragraphs 2 to 7.

2. A Party breaches the obligation of fair
and equitable treatment referenced in
paragraph 1 where a measure or series of
measures constitutes:  a. Denial of justice
in criminal, civil or administrative
proceedings; or

b. Fundamental breach of due process in
judicial and administrative proceedings;

c. Manifest arbitrariness; or

d. Targeted discrimination on manifestly
wrongful grounds, such as gender, race or
religious belief; or

e. abusive treatment such as coercion,
abuse of power or similar bad faith
conduct. or

PLVN khéng c6 quy dinh tryc tiép vé
nguyén tic FET ciing nhu nguyén tac bao
ho day dil va an toan cho nha dau tu nuéc
ngoai

Luat Pau tu

Diéu 2. Di tugng ap dung va hiéu luc cua
Bo luat t6 tung dan sy

1. B6 luat t6 tung dan su dugc ap dung doi
Vv6i moi hoat dong t6 tung dan su trén lanh
th6 nudc Cong hoa x& hoi chi nghia Viét
Nam, bao gom dat lién, hai dao, viing bién
va vung troi.

2. Bo luat t6 tung dan su duoc &p dung ddi
véi moi hoat dong té tung dan su do co
quan dai dién nudc Cong hoa xa hoi cha
nghia Viét Nam tién hanh & nudc ngoai.

3. Bo luat té tung dan su duoc ap dung d6i
Vi viéc giai quyét vu viéc dan su co yeu
t6 nudc ngoai; trudng hop didu wéc qudc
té ma Cong hoa xa hoi chu nghia Viét
Nam 1a thanh vién c6 quy dinh khéc thi ap

Danh gia

1. Vé cac cam két vé FET va quyén dwoc
bdo hg ddy dii va an toan

Cac cam két nay trong cac FTA von la
cam két c6 noi ham rét rong, chung chung,
do d6 trén thuc té da bi khong it nha dau tu
nuéc ngoai loi dung dé giai thich theo
hudng 6 lgi cho ho mot cach bat hop 1y,
gay ton hai cho nuéc nhan dau tu. Tuy
nhién, cam két vé FET nhu trong Diéu 14
nay ctia EVFTA di duoc cu thé hda kha rd
rang, va vi vy nguy co néi trén dé duoc
xir ly dang ké.

Vé mit phép luat, véi gigi han nhu trong
Diéu 14 EVFTA, PLVN di co ban twong
thich véi yéu cau cia EVFTA nhu néu tai
khoan 2-4, 6 Piéu 14 thong qua:

- c4C nguyén tac dam bao quyén duoc xét
xtr, duoc bao vé loi ich qua cac tha tuc td
tung dan sy, hinh sy, hanh chinh, khiéu nai
hanh chinh;
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f. A breach of any further elements of the
fair and equitable treatment obligation
adopted by the Parties in accordance with
paragraph 3 of this Article.

3. Treatment not listed in paragraph 2 can
also constitute a breach of fair and
equitable treatment where the Parties have
so agreed in accordance with the
procedures provided in Article X.6
(Amendments).

4. For greater certainty, ‘full protection
and security’ refers to the Party’s
obligations to act as may be reasonably
necessary to protect physical security of
investors and covered investments.

5. Where a Party has entered into a written
agreement with investors of the other Party
or their investments referred to in Article
13 [Scope of section Il Investment
Protection] that satisfies all of the
following conditions, that Party shall not
breach the said agreement through the
exercise of governmental authority. The

dung quy dinh cua diéu wdc quoc té do.

4. Co quan, to chirc, c4 nhan nuéc ngoai
thudc ddi tuong dugce hudng quyén wu dai,
mién trir ngoai giao hoic quyén uu dii,
mién trur 1anh su theo phap luat Viét Nam,
theo diéu uéc qudc té ma Cong hoa xa hoi
chi nghia Viét Nam la thanh vién thi vu
viéc dan sy c6 lién quan dén co quan, t6
chtrc, c4 nhan d6 dugc giai quyét bang con
duong ngoai giao.

Diéu 5. Chinh sach vé dau tu kinh doanh
1. Nha dau tu duoc quyén thuc hién hoat
dong dau tu kinh doanh trong céc nganh,
nghé ma Luat nay khdng cam.

2. Nha dau tu duoc tu cha quyét dinh hoat
dong dau tu kinh doanh theo quy dinh cta
Luat nay va quy dinh khac cua phap luat
c6 lién quan; dugc tiép can, sir dung céc
nguon von tin dung, quy hd trg, sir dung
dat dai va tai nguyén khac theo quy dinh
cua phap luat.

3. Nha nuéc cong nhan va bao ho quyén so
hiru vé tai san, von dau tu, thu nhap va cac

- c&c nguyén tac vé bao dam quyén to
tung, quyén duoc xét xtr cdng bang trong
cac thu tuc lién quan

V& mat thyc tién, can chd y rang, cac cam
két tai Diéu 14 hudng t6i hé qua thuc té
cua cac bién phap (quy pham phap luat,
bién phap hanh chinh, quyét dinh xi Iy vu
viéc, phan quyét...), vi du viéc ap dung
cac bién phap do6 co gay ra su phan biét doi
Xt 16 rang theo cac cin ct bat hop ly
khéng, c6 tao ra sy thién vi minh thi
khong...

Trén thyc té, Viét Nam dang gip phai
nhiéu van dé lién quan t6i higu qua thyc té
ctia viéc bao vé quyén, loi ich, tal san cua
nha dau tu do nhitng yéu kém vé co ché,
van dé niang luc ciia cac co quan xét Xir
(xét xir sai, no dong vu viéc...). Diéu nay
néu khong duoc khac phuc kip thoi, dic
biét trong cac vu viéc co lién quan téi nha
dau tu EU, c6 thé dan t6i nhitng vi pham
thyuc té dbi voi cam két tai Didu 14 nay,
mac du vé mat phap luat VN da hoan toan
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conditions are:

(i) the written agreement is concluded and
takes effect after the date of entry into
force of this Agreement?®;

(i1) the investor relies on that written
agreement in deciding to make or maintain
an investment referred to in article in
Acrticle 13. 1 (i) [Scope of section 11
Investment Protection] other than the
written agreement itself and the breach
causes actual damages to that investment;
(iii) the written agreement?® creates an
exchange of rights and obligations in
connection to the said investment, binding
on both parties; and

(iv) the written agreement does not contain
a clause on the settlement of disputes
between the parties to that agreement by
international arbitration.

6. When applying the above fair and
equitable provisions, a Tribunal will take
into account whether a Party made a
specific representation to an investor to

quyén, loi ich hop phap khéac cua nha dau
tur.

4. Nha nuée ddi xtr binh dang giira cac nha
dau tu; c6 chinh sach khuyén khich va tao
diéu kién thuan loi dé nha dau tu thuc hién
hoat dong dau tu kinh doanh, phat trién
bén viing cac nganh kinh té.

5. Nha nudc tdn trong va thuc hién cac
diéu uéc qudc té lién quan dén dau tu kinh
doanh ma Cong hoa xa héi chu nghia Viét
Nam la thanh vién.

Luat T4 tung dan su

Piéu 4. Quyén yéu cau Toa an bao vé
quyén va loi ich hop phap

1. Co quan, t6 chirc, ca nhan do Bo luat
nay quy dinh 6 quyen khai kién vy én dan
su, yéu cau giai quyet viéc dan su tai Toa
&n c6 tham quyén dé yéu cau Toa an bao
vé cong ly, bao vé quyén con ngudi, quyén
cdng dan, bao vé lgi ich cua Nha nudc,
quyén va loi ich hop phap cua minh hoac
cua nguoi khac.

2. Tda an khong duoc tir choi giai quyét vu

tuong thich.

2. Lién quan toi nghia vu khong dwoc
ph& vé cac thea thudn gia Nha nwoc va
nha dau tw bang cac quyét dinh hanh
chinh hogc phap lugt theo khoan 5
EVFTA, PLVN chua c6 bat ky quy dinh
nao vé van dé nay, vi vay chua tuong thich
voi EVFTA.

V¢ thi tuc trong Phuy luc di kém khoan 5:
Pay la van dé thudc vé quy trinh lién quan
tGi giai quyét tranh chap 1SDS, khong
thudc pham vi ctia phap luat noi dia vé noi
dung.

3. Khodn 6 la cam két lién quan dén cach
giai thich cam két cua trong tai ISDS vé
nghia vu tai Piéu ndy cia EVFTA, do d6
khéng thuoc pham vi caa phap luat néi dia
vé noi dung.

Pé xuit
- Quy dinh 01 Diéu vé nghia vu tai
khoan 5 Diéu 14 nay vao Vian ban
riéng thuc thi EVFTA vé Dau tu; c6

BFor greater certainty, a written agreement that is concluded and takes effect after the entry into force of this Agreement does not include the renewal or extension of an

agreement in accordance with the provisions of the original agreement, and on the same or substantially the same terms and conditions as the original agreement, which has
been concluded and entered into force prior to the entry into force of this Agreement.
19 Written agreement means an agreement in writing, entered into by a Party with an investor of the other Party or their investment, referred to in Article 13 [Scope of section

Il Investment Protection], and negotiated and executed by both Parties, whether in a single instrument or multiple instruments.

48




Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

induce an investment referred to in Article
13. 1 (i) [Scope of section Il Investment
Protection], that created a legitimate
expectation, and upon which the investor
relied in deciding to make or maintain that
investment, but that Party subsequently
frustrated.

7. A breach of another provision of this
Agreement, or of a separate international
agreement, does not in itself establish that
there has been a breach of this Article.

Annex []

Understanding on the application of

paragraph 5 of the article x [Treatment
of Investment]

1. Notwithstanding the condition set forth
in paragraph 5(i) of the article 14 [
Treatment of Investment], an investor
referred to in paragraph 3(a)(i) who has a
dispute that falls into the scope of Section
3 with the Party with whom it has entered
into the written agreement that is
concluded and has taken effect before the
entry into force of this Agreement can
claim the benefit of paragraph 5 of Article
14 [Treatment of Investment] in
accordance with the procedures and
conditions set forth in this annex.
2. Written agreements that are concluded

viéc dan sy vi Iy do chua co diéu luat dé ap
dung.

Vu viéc dan su chua c6 diéu luat dé ap
dung 1a vu viéc dan sy thuoc pham vi diéu
chinh cua phép luat dan sy nhung tai thoi
diém vu viéc dan su d6 phat sinh va co
quan, to chic, ca nhan yéu cau Toa an giai
quyét chua cé diéu luat dé ap dung.

Viéc giai quyét vu viéc dan su quy dinh tai
khoan nay dugc thyc hién theo cac nguyén
tic do Bo luat dan sy va Bo luat nay quy
dinh.

Diéu 5. Quyen quyét dinh va ty dinh doat
cua duong sy

1. Buong su co quyén quyet dinh VIeC khoi
kién, yéu cau Toa &n c6 tham quyen giai
quyét vu viéc dan su. Toa an chi thu ly giai
quyét vu viéc dan su khi c6 don khai kién,
don yéu cau cua duong su va chi giai
quyét trong pham vi don khéi kién, don
yéu cau do.

2. Trong qua trinh g|a| quyet vu viéc dan
su, duong su c6 quyén cham dut, thay doi
yéu cau cia minh hoic thoa thuan voéi
nhau mot cach tu nguyén, khéng vi pham
diéu cdm cua luat va khong trai dao dirc xa
hoi.

B6 luat té tung hinh sy

Diéu 2. Hiéu lyc cua B luat té tung hinh
Su

thé quy dinh dong thoi cac quy trinh
va diéu kién nhu tai Phy luc kém
theo khoan 5 (cha y chi gigi han
pham vi ap dung cua cac quy dinh
nay & cac nha dau tu tir cac nudc
thanh vién EU cu thé duoc liét ke
trong phu luc)

Chu y cong tac thuc thi dé dam bao
viéc tuan thu cam két tai Biéu 14
nay (dong thoi chi y trong Co ché
dbiphd, xu ly véi cac vu viéc ISDS
cua Viét Nam can ¢ tiéu chi giam
st vé viéc thuc hién cac nghia vu
nay cua cac don vi lién quan nham
giam thiéu nguy co bi kién dua trén
cac can cu nay)
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and have taken effect before the entry into
force of this Agreement and fulfill the
conditions set out in this paragraph can be
notified within 1 year from the date of the
entry into force of this Agreement:

a. Such written agreements must satisfy all
conditions set forth under ii) - iv) in
paragraph 5 of Article 14 [Treatment of
Investment]; and

b. Such written agreements were entered
into either:

(i) by Viet Nam with investors of the EU
Member States specified under paragraph
8 or their investments, referred to in
Acrticle 13. [Scope of section Il Investment
Protection]; or

(i1) by one of the EU Member States
specified under paragraph 8 with investors
of Viet Nam or their investments, referred
to in Article 13. [Scope of section 1l
Investment Protection].

3. The procedure for notifying the written
agreements referred to in paragraph 1 shall
be as follows:

a. Notification shall include:

(i) the name, nationality and address of the
investor who is a party to the written
agreement referred in paragraph 1 being
notified and the nature of the investment of
that investor, and, where the written

Moi hoat dong t6 tung hinh sy trén 1anh
tho nudc Cong hoa xa hoi chu nghia Viét
Nam phai duoc tién hanh theo quy dinh
cua Bo luat nay.

Hoat dong té tung hinh sy d6i véi nguoi
nuéc ngoai pham toi trén 1anh thd nuéc
Cong hoa xa hoi chu nghia Viét Nam la
cong dan nudc thanh vién cua didu ude
qudc té ma nuéc Cong hoa xa hoi chu
nghia Viét Nam da ky két hoic gia nhap
thi duoc tién hanh theo quy dinh cua diéu
ude qubc té do.

Pbi voi ngudi nwdc ngoai pham toi trén
1anh tho nuéc Cong hoa xa hoi cha nghia
Viét Nam thude ddi tuong duge hudng céc
dac quyén ngoai giao hoic quyén vu dii,
mién trir vé l1anh su theo phép luat Viét
Nam, theo cac diéu wdc qudc té ma nudc
Cong hoa xa hoi chu nghia Viét Nam da
ky két hoic gia nhap hoic theo tap quéan
qudc té, thi vu an duoc giai quyét bang con
duong ngoai giao.

Diéu 3. Bao dam phép ché x4 hoi chu
nghia trong tb tung hinh su

Moi hoat dong té tung hinh sy cta co quan
tién hanh t6 tung, nguai tién hanh té tung
va nguoi tham gia t6 tung phai duoc tién
hanh theo quy dinh cua Bo luat nay.

Diéu 4. Ton trong va bao vé cac quyén co
ban cua cong dan
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agreement is entered into by the
investment of that investor, the name,
address and place of incorporation of the
investment;

(i) a copy of the written agreement,
including all of its instruments.

b. The written agreements shall be
notified in writing to the competent
authority designated below:

(1) in the case of Viet Nam: the Ministry
of Planning and Investment of Viet Nam.
(i) in the case of the EU: the European
Commission.

4. The notification referred to in paragraph
1 does not create any substantive rights to
the investor who is a party to that notified
written agreement or their investment.

5. The competent authorities will compile
in a list the written agreements that have
been notified in accordance with the above
procedure.

6. Should a dispute arise in connection
with one of the above notified written
agreements, the relevant competent
authority shall verify if the agreement
satisfies all conditions set forth under ii) -
iv) in paragraph 5 of the article 14
[Treatment of Investment] and procedures
set forth in this Annex.

7. On the basis of that verification, should

Khi tién hanh té tung, Thu truéng, Phd
Thu truéng Co quan diéu tra, Diéu tra
vién, Vién truéng, Pho Vién trudng Vién
kiém sét, Kiém sat vién, Chanh an, Pho
Chénh an Toa &n, Tham phan, Hoi tham
trong pham vi trach nhiém caa minh phai
tén trong va bao vé cac quyén va loi ich
hop phéap cua cong dan, thuong xuyén
kiém tra tinh hop phap va su can thiét cua
nhiing bién phap da ap dung, kip thoi huy
bo hoic thay d6i nhitng bién phap d6, néu
xét thay c6 vi pham phap luat hoic khong
con can thiét nira.

Diéu 5. Bao dam quyén binh dang cua moi
cong dan trudc phap luat

T6 tung hinh su tién hanh theo nguyén tac
moi cong dan déu binh dang trudc phap
luat, khéng phén biét dan toc, nam nir, tin
ngudng, tén gido, thanh phan xa héi, dia vi
x& hoi. Bat ctr ngudi ndo pham toi déu bi
xtr ly theo phép luat.

Diéu 6. Bao dam quyén bat kha xam pham
vé than thé cua cong dan

Khong ai bi bat, néu khdng cé quyét dinh
cuia Toa &n, quyét dinh hoac phé chuan caa
Vién kiém sat, trir truong hop pham toi
qua tang.

Viéc bat va giam gitr nguoi phai theo quy
dinh cua B¢ luat nay.

Nghiém cam moi hinh thtc truy bic, nhyc
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those requirements referred to in paragraph
6 of this Annex not be met, the claim that
paragraph 5 of Article 14 applies to the
written agreement shall not be admissible.
8. The EU Member States referred to in
this understanding are NL, RO, UK, AT,
DE, ES

hinh.

Diéu 7. Bao ho tinh mang, stic kho¢, danh
du, nhan pham, tai san cua cong dan

Cong dan cé quyén duoc phép luat bao ho
vé tinh mang, strc kho¢, danh dy, nhan
pham, tai san.

Moi hanh vi xdm pham tinh mang, suc
khoé, danh du, nhan pham, tai san déu bi
xtr ly theo phép luat.

Nguoi bi hai, nguoi 1am chirng va nguoi
tham gia t6 tung khac cling nhur nguoi than
thich ciia ho ma bi de doa dén tinh mang,
suc khoe, bi xam pham danh du, nhan
pham, tai san thi co quan c6 tham quyén
tién hanh té tung phai 4p dung nhitng bién
phap can thiét dé bao vé theo quy dinh cua
phap luat.

Diéu 8. Bao dam quyen bat kha xam pham
vé chd &, an toan va bi mat thu tin, dién
thoai, dién tin cua céng dan

Khong ai duoc xam pham chd &, an toan
va bi mat thu tin, dién thoai, dién tin cua
cong dan.

Viéc kham xét chd &, kham xét, tam giir va
thu gitt thu tin, dién tin, khi tién hanh t6
tung phai theo dung quy dinh cua B luat
nay.

Piéu 9. Khong ai bi coi 1a ¢6 t6i khi chua
c6 ban an két toi cua Toa dn da c6 hiéu luc
phap luat
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Khéng ai bi coi la c6 toi va phai chiu hinh
phat khi chua c6 ban an két toi caa Toa an
da c6 hiéu luc phap luat.

Luat Khiéu nai

biéu 3. Ap dung phép luat vé khicu nai va
giai quyet khiéu nai

1. Khiéu nai ctia co quan, t6 chirc, c& nhan
nudc ngoai tai Viét Nam va viéc giai quyét
khiéu nai duoc &p dung theo quy dinh cua
Luat nay, trir truong hop diéu wéc qudc té
ma Cong hoa xa hoi chu nghia Viét Nam
la thanh vién c¢6 quy dinh Khéc.

Diéu 4. Nguyén tac khiéu nai va giai quyét
khiéu nai

Viéc khiéu nai va giai quyét khiéu nai phai
dugc thuc hién theo quy dinh cua phap
luat; bao dam khach quan, cdng khai, dan
chu va kip thoi.

Piéu 5. Trach nhiém giai quyet khiéu nai
va phdi hop gial quyét khiéu nai

1. Co quan, t6 chirc, ¢& nhan trong pham vi
chie ning, nhiém vy, quyén han cia minh
c6 trach nhiém tiép nhan, gial quyét kip
thoi, diing phap luat cac khiéu nai, xr ly
nghiém minh nguoi vi pham; &p dung bién
phap can thiét nham ngan chan thiét hai co
thé xay ra; bao dam cho quyét dinh giai
quyét khiéu nai duoc thi hanh nghiém
chinh va phai chiu trach nhiém truéc phap
luat vé quyét dinh caa minh.
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2. Co quan, to chirc hitu quan c6 trach
nhiém phdi hop véi co quan, t chic, c
nhan cé tham quyén trong viéc giai quyét
khiéu nai; cung cap théng tin, tai liéu co
lién quan dén viéc khiéu nai theo yéu cau
clia co' quan, to chirc, ca nhan do.

3. Co quan, to chirc, c& nhan co trach
nhiém kiém tra, xem xét lai quyét dinh
hanh chinh, hanh vi hanh chinh, quyét dinh
ky luat cia minh; néu trai phap luat phai
kip thoi stra chita, khic phuc, tranh phét
sinh khiéu nai.

Article 15 Compensation for losses

1. Investors of a Party whose investments
suffer losses owing to war or other armed
conflict, revolution, a state of national
emergency, revolt, insurrection or riot in
the territory of the other Party shall be
accorded by the latter Party, with respect
to restitution, indemnification,
compensation or other form of settlement,
treatment no less favourable than that
accorded by the latter Party to its own
investors or to the investors of any third
country.

2. Without prejudice to paragraph 1 of this
Article, investors of a Party who, in any of
the situations referred to in that paragraph,
suffer losses in the territory of the other

Luat Pau tu (Piéu 9)

Luat Doanh nghiép (Diéu 5)

Luat trung mua, trung dung tai san
Piéu 4. Nguyén tic trung mua, trung
dung tai san

1. Viéc trung mua, trung dung tai san chi
dugc thuc hién trong trudng hop thét can
thiét vi ly do qudc phong, an ninh va vi loi
ich quéc gia.

2. Viéc trung mua, trung dung tai san phai
bao dam quyén, loi ich hop phap cua
ngudi €0 tai san va khdng phan biét ddi xu.
Piéu 5. Piéu kién trung mua, trung
dung tai san

Viéc trung mua, trung dung tai san chi
dugc thuc hién khi Nha nude ¢6 nhu cau
sir dung tai san ma cac bién phap huy dong

Danh gia

1. Vé khodn 1 Diéu 15

PLVN khéng c6 quy dinh riéng vé viéc boi
thuong ton that, thiét hai do chién tranh,
xung dot vii trang gy ra ddi véi nha dau
tu ma chi ¢6 quy dinh vé viéc dam bao
quyén cua nha dau tu trong trudng hop bi
thiét hai tai san do Nha nudc trung mua,
trung dung vi ly do an ninh quéc phong.
Tuy nhién, do cam két EVFTA tai khoan 1
khong doi hoi VN phai co bién phép, quy
dinh vé viéc bdi thuong, xir Iy trong cac
truong hop nay ma chi doi hoi cac bién
phap phai duoc ap dung theo cach thirc
khong phan biét ddi xa, vi vay vé co ban
thi PLVN d4 tuong thich mot phan véi
EVFTA.
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Party resulting from:

(a) requisitioning of their investment or a
part thereof by the latter's armed forces or
authorities, or

(b) destruction of their investment or a part
thereof by the latter's armed forces or
authorities,

which was not required by the necessity of
the situation;

shall be accorded prompt, adequate and
effective restitution or compensation by
the other Party.

khac khéng thuc hién duoc, thuoc mot
trong cac truong hop sau day:

1. Khi d4t nudc trong tinh trang chién
tranh hoic trong tinh trang khan cap vé
qudc phong theo quy dinh caa phap luat vé
quéc phong va phép luat vé tinh trang khan
cap;

2. Khi an ninh qudc gia c6 nguy co bi de
doa theo quy dinh cta phap luat vé an ninh
quéc gia;

3. Khi muc tiéu quan trong vé an ninh
qudc gia c6 kha ning bi xam pham hoic
can dugc tang cudng bao vé theo quy dinh
cua phap luat vé qudc phong va phép luat
vé an ninh quéc gia;. ..

Piéu 19. Thanh toan tién trung mua tai san
Diéu 35-39: B6i thuong thiét hai do viéc
trung dung tai san gay ra

Luat trach nhiém boi thwong ciia Nha
nwdéc

Diéu 6. Can ct x4c dinh trach nhi¢m boi
thuong

1. Viéc xac dinh trach nhiém béi thuong
cta Nha nudc trong hoat dong quan ly
hanh chinh, té tung dan sy, t6 tung hanh
chinh, thi hanh &n phai c6 cac can clr sau
day:

a) C6 van ban cta co quan nha nudc €O
tham quyén xac dinh hanh vi cua ngudi thi
hanh céng vu la trdi phap luat va thuc

2. Vé khodn 2 Piéu 15

- PL vé trung mua, trung dung chi quy
dinh vé viéc trung mua, trung dung va bdi
thuong cho cac truong hop “that can
thiét”; PL vé bdi thudng cia Nha nudce loai
trir trudng hop thiét hai gay ra do tinh thé
cap thiét.

Nhu vay PLVN hién chua tuong thich véi
EVFTA do chua bao trum truong hop quy
dinh tai khoan 2 Diéu 15 EVFTA

- Cha y 1a cam két tai khoan nay yéu cau
viéc “hoan tra hoic boi thuong hiéu qua,
nhanh chéng va day du”— tac la nhin ca tir
khia canh hiéu qua thuc té

Pé xuit

Pua quy dinh tai Diéu 15 nay thanh 01
Piéu trong Vin ban thyuc thi EVFTA vé
Pau tu
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pham vi trach nhiém boi thuong quy dinh
tai cac diéu 13, 28, 38 va 39 cua Luat nay;
b) C6 thiét hai thuc t& do hanh vi tri phap
luat ciia nguoi thi hanh cdng vu gay ra doi
véi nguoi bi thiét hai.

2. Viéc xac dinh trach nhiém boi thudng
ctia Nha nudc trong hoat dong to tung hinh
su phai co cac can cu sau day:

a) C6 ban an, quyét dinh cua co quan nha
nuéc ¢ tham quyén trong hoat dong t6
tung hinh su xac dinh nguoi bi thiét hai
thudc cac trudng hop dugc boi thuong quy
dinh tai Diéu 26 cua Luat nay;

b) C6 thiét hai thuc té do nguoi tién hanh
t6 tung hinh su gay ra d6i voi nguoi bi
thiét hal.

3. Nha nuéc khong boi thuong déi voi
thiét hai xay ra trong cac truong hop sau
day:

a) Do 16i cuia ngudi bi thiét hai;

b) Ngudi bi thiét hai che dau chang ct, tai
lieu hozc cung cap tai liéu sai su that trong
qua trinh giai quyét vu viéc;

¢) Do su kién bat kha khang, tinh thé cap
thiét.

Diéu 7. Nguyén tic giai quyét bdi thuong
Viéc giai quyét boi thuong phai tuan theo
cac nguyén tic sau day:

1. Kip thoi, cong khai, dtng phap luat;

2. Puoc tién hanh trén co sé thuong lugng
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gitra co quan c6 trach nhiém boi thuong
véi nguoi bi thiét hai hoac dai dién hop
phap cua ho;

3. Pugc tra mot 1an bang tién, trir trudng
hop cac bén c6 thoa thuan khéc.

Article 16 Expropriation

1. Neither Party shall directly or indirectly
nationalise, expropriate or subject to
measures having an effect equivalent to
nationalisation or expropriation
(hereinafter referred to as 'expropriation’)
the investments of investors of the other
Party except:

(a) for a public purpose;

(b) under due process of law;

(c) on a non-discriminatory basis; and

(d) against payment of prompt, adequate
and effective compensation.

For greater certainty, this paragraph shall
be interpreted in accordance with Annex X
on Expropriation.

2. Such compensation shall amount to the
fair market value of the investment at the
time immediately before the expropriation
or the impending expropriation became
public knowledge, whichever is earlier,
plus interest at a reasonable rate
established on a commercial basis, from
the date of expropriation until the date of

Luat Pau tw

Diéu 9. Bao dam quyén so hiru tai san

2. Truong hop Nha nudc trung mua, trung
dung tai san vi ly do quéc phong, an ninh
hoic vi loi ich québc gia, tinh trang khan
cap, phong, chéng thién tai thi nha dau tu
duoc thanh toan, bdi thuong theo quy dinh
cua phap luat vé trung mua, trung dung tai
san va quy dinh khac cua phap luat co lién
quan.

Luat Doanh nghiép

Diéu 5. Bao dam ctia Nha nuéc ddi véi
doanh nghiép va chu s& hitu doanh nghiép
3. Tai san va vén dau tu hop phép cua
doanh nghiép va chu so hru doanh nghiép
khong bi quéc hitu hoa, khong bi tich thu
bang bién phap hanh chinh.

Truong hop that can thiét vi ly do quéc
phong, an ninh hoac vi loi ich quéc gia,
tinh trang khan cap, phong, chng thién
tai, Nha nudc trung mua hoac trung dung
c6 bdi thuong tai san cua doanh nghiép;
trrong hop trung mua thi doanh nghiép
dugc thanh toan, truong hop trung dung

Danh gia

1. Vé cac nguyén tic trung mua, trung
dung:

PLVN da tuong thich v&i EVFTA (riéng
nguyén tic vé viéc boi thuong/thanh toan
nhanh, day du va hiéu qua thi mac du
PLVN d4 c6 quy dinh rd vé cach thic, thoi
han boi thuong, day 1a van dé thuoc hiéu
qua thuc thi nén khong xac dinh duwgc mirc
do tuong thich)

2. Vé nguyén tic xdc dinh mic bai
thuong:

- V¢ thoi diém xac dinh gia tri boi thuong:
PLVN da tuong thich vi EVFTA (tham
chi theo huéng c6 loi hon cho nha dau tu
so voi EVFTA)

- V¢ I3 suat trong truong hop thanh toan
cham: PLVN chua c6 quy dinh, vi vay
chua tuong thich véi EVFTA

3. Vé vin dé dit dai:

Do EVFTA ghi nhan nguyén tac phu hop
véi phap luat noi dia nén PLVN da tuong
thich

4.Vé vin dé li-xing cwong ché:
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payment. Such compensation shall be
effectively realisable, freely transferable in
accordance with Article 17 (Transfers) and
made without delay.

3. Notwithstanding Paragraphs 1 and 2, in
the case the Socialist Republic of Viet
Nam is the expropriating Party, any
measure of direct expropriation relating to
land shall be: i) for a purpose in
accordance with the applicable domestic
legislation?® and ii) upon payment of
compensation equivalent to the market
value, while recognising the applicable
domestic legislation

4. The issuance of compulsory licenses in
relation to intellectual property rights, to
the extent that such issuance is consistent
with the Agreement on Trade-Related
Aspects of Intellectual Property Rights in
Annex 1C to the WTO Agreements
('TRIPS Agreement'), does not constitute
expropriation for the purposes of
paragraph 1) of this Article.

5. An affected investor shall have a right,
under the law of the expropriating Party, to
prompt review of its claim and of the
valuation of its investment, by a judicial or

thi doanh nghiép dugc boi thuong theo gia
thi trudng tai thoi diém trung mua hodc
trung dung. Viéc thanh toan hoic bdi
thuong phai bao dam loi ich cua doanh
nghiép va khong phan biét ddi xt gitra cac
loai hinh doanh nghiép.

L

Luat trung mua, trueng dung tai san
Piéu 2. Giai thich tir ngi

Trong Luat nay, cac tir ngir dudi day dugc
hiéu nhu sau:

1. Trung mua tai san la viéc Nha nude
mua tai san cua t6 chuc (khdng bao gom
co quan nha nuéce, don vi sy nghiép cong
lap, don vi vii trang nhan dan), ca nhan, ho
gia dinh thong qua quyét dinh hanh chinh
trong trudng hop that can thiét vi ly do
qudc phong, an ninh va vi loi ich quéc gia.
2. Trung dung tai san la viéc Nha nudc su
dung c6 thoi han tai san caa té chuc, ca
nhan, ho gia dinh, cong dong dan cu thong
quag uyét dinh hanh chinh trong truong
hop that can thiét vi Iy do quoc phong, an
ninh va vi loi ich quéc gia.

3. Nguroi ¢6 tai san trung mua 13t chic,
ca nhan, ho gia dinh trong nuéc, t6 chuc,
c4 nhan nuGc Ngoai co quyén so hiru tai

Pay la quyén, khdng phai nghia vy, nén
PLVN da tuong thich

5. Vé quyen khiéu Ngi, khiéu ki¢n cia
nha diu tw trong vin dé nay:

PLVN vé khiéu nai, khiéu kién da tuwong
thich véi yéu cau nay cua EVFTA

6. Vé khai niém trung mua, trung dung
truc tiép, gian tiép:

PLVN chua c6 quy dinh nay; theo dinh
nghia tai Luat trung mua, trung thu thi
PLVN hién chua thira nhan trung mua,
trung dung gian tiép theo nghia tai cam
két, vi vay chua tuong thich véi cam két.

Pé xuat
Quy dinh 01 Piéu vé trung mua trung
dung trong Van ban riéng thuc thi EVFTA
vé Pau tu, trong do:
- Quy dinh dén chiéu téi PL Vé trung
mua, trung dung
- Quydinh nguyén tic vé trung mua,
trung dung ap dung riéng cho nha
dau tu EU vé l4i suat, trung
mua/trung dung gian tiép

2The applicable domestic legislation is Viet Nam's Land Law no. 45/2013/QH13 and Decree 44/2014/ND-CP Regulating Land Prices, as at the date of entry into force of this

Agreement
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other independent authority of that Party.

Annex [] Expropriation
The Parties confirm their shared
understanding that:
1. Expropriation referred to in Article 16.1
may be either direct or indirect:
a) direct expropriation occurs when an
investment is nationalised or otherwise
directly expropriated through formal
transfer of title or outright seizure.
b) indirect expropriation occurs where a
measure or series of measures by a Party
has an effect equivalent to direct
expropriation, in that it substantially
deprives the investor of the fundamental
attributes of property in its investment
including the right to use, enjoy and
dispose of its investment, without formal
transfer of title or outright seizure.
2. The determination of whether a measure
or series of measures by a Party, in a
specific factual situation, constitutes an
indirect expropriation requires a case-by-
case, fact-based inquiry that considers,
amongst other factors:
a) the economic impact of the measure or
series of measures, although the fact that a
measure or series of measures by a Party
has an adverse effect on the economic

san thuoc doi tuong trung mua.

4. Nguroi ¢6 tai san trung dung 12 t6 chuc,
ca nhan, ho gia dinh, cong dong dan cu
trong nudc, to chirc, ca nhan nudc NYoai
c6 quyén s hiru tai san hoic quyén sir
dung tai san thudc dbi tuong trung dung.
Diéu 3. Chinh sdch trung mua, trung
dung tai san

1. Nha nudc cong nhan va bao ho quyén s
hitu, quyén sir dung hop phap vé tai san
cua to chirc, ca nhan, ho gia dinh, cong
ddng dan cu.

2. Nguoi c0 tai san trung mua dugc thanh
toan tién trung mua tai san; nguoi ¢6 tai
san trung dung bi thiét hai vé tai san do
viéc trung dung gay ra thi duoc boi thuong
thiét hai theo gia thi truong.

Diéu 4. Nguyén tic trung mua, trung dung
tai san

1. Viéc trung mua, trung dung tai san chi
duoc thuc hién trong trudng hop that can
thiét vi Iy do quéc phong, an ninh va vi loi
ich qudc gia.

2. Viéc trung mua, trung dung tai san phai
bao d¢am quyén, loi ich hop phap cua
ngudi ¢0 tai san va khdng phan biét ddi xu.
3. Viéc trung mua, trung dung tai san dugc
thuc hién theo quyét dinh cia ngudi c6
tham quyén va phai tuan theo diéu kién,
trinh tu, thu tuc quy dinh tai Luat nay.
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value of an investment, standing alone,
does not establish that such an
expropriation has occurred,;

b) the duration of the measure or series of
measures by a Party or of its effects;

c) the character of the measure or series of
measures, notably their object, context and
intent.

3. For greater certainty, except in the rare
circumstances where the impact of a
measure or series of measures is SO severe
in light of its purpose that it appears
manifestly excessive, non- discriminatory
measures or series of measures by a Party
that are designed to protect legitimate
public policy objectives do not constitute
indirect expropriation,

4. Nguoi c0 tai san trung mua, trung dung
phai chip hanh quyét dinh trung mua,
trung dung tai san caa nguoi co tham
quyén.

5. Viéc quan ly, str dung tai san trung mua,
trung dung phai ding muc dich, tiét kiém
va c0 hiéu qua.

Diéu 5. biéu kién trung mua, trung dung
tai san

Viéc trung mua, trung dung tai san chi
duoc thuc hién khi Nha nuéc ¢ nhu cau
str dung tai san ma cac bién phap huy dong
khac khong thuc hién duoc, thugc mot
trong cac truong hop sau day:

1. Khi d4t nudc trong tinh trang chién
tranh hozc trong tinh trang khan cap vé
qudc phong theo quy dinh caa phap luat vé
qudc phong va phéap luét vé tinh trang khan
Cap;

2. Khi an ninh quéc gia ¢6 nguy co bi de
doa theo quy dinh cta phép luat vé an ninh
quéc gia;

3. Khi muc tiéu quan trong vé an ninh
qudc gia c6 kha ning bi xam pham hoac
can duoc ting cudng bao vé theo quy dinh
ctia phap luat vé quéc phong va phép luat
vé an ninh quéc gia;

4. Khi phai ddi pho véi nguy co hodc dé
khic phuc tham hoa do thién tai, dich bénh
gay ra trén dién rong hoic néu khong ngin
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chan kip thoi s€ gay hau qua nghiém trong
dén tinh mang, strc khoe va tai san cua
nhan dan, tai san cia Nha nudc.

Piéu 18. Gia trung mua tai san

1. Viéc xac dinh gia trung mua tai san
dugc quy dinh nhu sau:

a) Gia trung mua tai san dugc xac dinh can
ctr vao gia pho bién trén thi truong dia
phuong cua tai san cung loai hoac c6 cung
tiéu chuan ky thuat, chat luong va xuat xu
tai thoi diém quyét dinh trung mua tai san;
b) Truong hop tai thoi diém thanh toan
tién trung mua tai san, gia thi trudng coa
tai san trung mua cao hon so véi gia thi
truong tai thoi diém quyét dinh trung mua
thi gia trung mua tai san dugc tinh theo gia
thi treong tai thoi diém thanh toan;

c) Béi véi tai san 1 bat dong san, phuong
tién ky thuat hoac tai san khac ma viéc xac
dinh chinh xac gia kho thuc hién ngay tai
thoi diém trung mua tai san thi ngudi co
tham quyén quyét dinh trung mua tai san
c6 thé thanh 1ap hoi dong dé xac dinh gia
trung mua tai san.

2. Gia trung mua tai san do nguoi co tai
san trung mua va ngudi ¢ tham quyén
quyét dinh trung mua tai san thoa thuan
theo nguyén tic quy dinh tai diém a khoan
1 Diéu nay va duogc ghi vao quyét dinh
trung mua tai san. Truong hop khong thoa
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thuan duoc thi ngudi c6 tham quyén quyét
dinh trung mua tai san quyét dinh gia
trung mua tai san; néu ngudi €6 tai san
trung mua khong déng y vai gia nay thi
van phai chap hanh nhung c6 quyén khiéu
nal.

Piéu 19. Thanh toan tién trung mua tai san
1. Tién trung mua tai san duoc thanh toan
mot lan cho ngudi ¢4 tai san trung mua
trong thoi han nhu sau:

a) Khdng qué bén muoi 1am ngay, ké tir
ngay quyét dinh trung mua tai san c6 hiéu
lyc thi hanh ddi véi truong hop quy dinh
tai khoan 1 DBiéu 5 cia Luat nay;

b) Khong qua ba muoi ngay, ké tir ngay
quyét dinh trung mua tai san ¢6 hiéu lec
thi hanh déi véi truong hop quy dinh tai
cac khoan 2, 3 va 4 Diéu 5 caa Luat nay.
2. Trudng hop khdng thé thanh toan kip
theo thoi han quy dinh tai khoan 1 Biéu
nay Vi ly do bat kha khang thi duoc gia
han, nhung thoi gian gia han khdng qué
bon muoi 1am ngay d6i véi truong hop
quy dinh tai diém a khoan 1 Diéu nay va
khong qua ba muoi ngay ddi véi truong
hop quy dinh tai diém b khoan 1 Biéu nay.
Viéc gia han phai duoc théng béo bang
van ban cho nguoi €0 tai san trung mua
biét trudc khi két thic thoi han thanh toan
quy dinh tai diém a hoic diém b khoan 1
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Diéu nay.

Article 17 Transfer

Each Party shall permit all transfers
relating to an investment to be made in a
freely convertible currency, without
restriction or delay and at the market rate
of exchange applicable on the date of
transfer. Such transfers include:
(a) contributions to capital, such as
principal and additional funds to maintain,
develop or increase the investment;
b) profits, dividends, capital gains and
other returns, proceeds from the sale of all
or any part of the investment or from the
partial or complete liquidation of the
investment;
C) interest, royalty payments, management
fees, and technical assistance and other
fees:

(d) payments made under a contract
entered into by the investor, or its
investment, including payments made
pursuant to a loan agreement;
(e) earnings and other remuneration of
personnel engaged from abroad and
working in connection with an investment.
(F) payments made pursuant to art. X
['Expropriation’] and Y ['Compensation for
Losses'].
g) payments of damages pursuant to an

Luat Pau tu

Diéu 11. Bao dam chuyén tai san ctia nha
dau tu nudc ngodi ra nwGc NYOAi

Sau khi thue hién ddy du nghia vu tai
chinh d6i véi Nha nuéc Viét Nam theo
quy dinh cta phap luat, nha dau tu nuéc
ngoai dugc chuyén ra nudc ngoai cAc tai
san sau day:

1. Vén dau tu, cac khoan thanh ly dau tu;
2. Thu nhap tir hoat dong dau tu kinh
doanh;

3. Tién va tai san khac thudc so hitu hop
phap cua nha dau tu.

Panh gia
PLVN Vvé co ban di twong thich v6i
EVFTA nhung khong chi tiét nhu EVFTA:

- PLVN chi ghi nhan quyén chuyeén
tién ra nudc hgoai noi chung, trong
khi EVFTA nhan manh céc yéu cau
cuia viéc chuyén tién (ngoai té tu do
chuyén dbi, khéng han ché, khéng
cham tré, theo ty gia thi truong vao
thoi diém chuyén doi)

- V& céc tai san chuyén ra nuéc ngoai
PLVN quy dinh chi 03 nhom, mang
tinh bao trum, trong khi EVFTA
néu rd tung truong hop.

Pé xuat

Vé nguyén tic khdng phai diéu chinh gi vé
phap luat chung ciing nhu quy dinh gi
thém tai Vian ban thuc thi EVFTA vé Pau
tu

Tuy nhién, dé tang tinh minh bach, ¢6 thé
can nhac quy dinh 01 vé cac nguyén tic
d6i véi viéc Chuyen tién ra nudc ngoai nhur
néu tai phan dau cua Piéu 17 EVFTA
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award issued by a tribunal under Chapter
X Investor to State Dispute Settlement.

Article 18 Subrogation

If a Party, or an agency thereof, makes a
payment under an indemnity, guarantee or
contract of insurance it has entered into in
respect of an investment made by one of
its investors in the territory of the other
Party, the other Party shall recognise the
subrogation or transfer of any right or title
or the assignment of any claim in respect
of such investment. The Party or the
agency shall have the right to exercise the
subrogated or assigned right or claim to
the same extent as the original right or
claim of the investor. Such rights may be
exercised by the Party or an agency
thereof, or by the investor only if the Party
or an agency thereof so authorises.

PLVN khong c6 quy dinh tryc tiép vé van
deé nay
Bo luat dan su

Panh gia

PLVN khong c6 quy dinh vé van dé nay,
tuy nhién PLVN (BLDS, phan vé tai san,
giao dich dan sy) cling khong c6 quy dinh
Ao can trg viéc tiép quan cac quyén theo
giao dich hop phap gitra co quan Nha nudc
Véi cac chi thé khac.

Pé xuét

- Khong dé xuét diéu chinh, stra doi
gi vé phap luat

- Néu can thiét co thé can nhéc quy
dinh 01 Diéu vé nguyén tic tai Diéu
18 trong Van ban thuc thi EVFTA
vé Pau tu (v6i ¥ nghia 13 khang
dinh lai cho r6 chir khdng lam thay
d6i hién trang PL chung )

Article 19 Termination

In the event that the present Agreement is
terminated pursuant to Article X [16-
Duration] in Chapter [Final Provisions]],
the provisions of this Section and those of
Chapter 11 Section 3 (Resolution of
Investment Disputes) shall continue to be
effective for a further period of 15 years
from the date of termination, with respect
to investments made before the date of
termination of the present Agreement,

PLVN khong cé quy dinh

Danh gia

Pay 1a van dé vé hiéu lyc cia EVFTA,
khéng thuoc pham vi caa phap luat néi dia
vé noi dung

Pé xuiat
Khong dé xuat dicu chinh, stra doi gi vé
phap luat
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unless the Parties agree otherwise.

Article 20 Relationship with other
Agreements

1. Upon the entry into force of this
Agreement, including this Chapter, the
agreements between Member States of the
European Union and Viet Nam listed in
Annex (Y) (Parties to prepare a list of
BITs and survival clauses) including the
rights and obligations derived therefrom,
shall cease to have effect and shall be
replaced and superseded by this
Agreement?!,

2. In the event of the provisional
application in accordance with paragraph 4
of Article X. 15 (Entry into Force) of this
Agreement, including this Chapter, the
application of the provisions of the
agreements listed in Annex (Y), as well as
the rights and obligations derived
therefrom, shall be suspended as of the
date of provisional application. In the
event the provisional application of this
Agreement is terminated and this
Agreement does not enter into force, the
suspension shall cease and the agreements
listed in Annex Y shall have effect.

PLVN khéng c6 quy dinh

Panh gia

Day 1a van dé vé hiéu lyc cia EVFTA,
khéng thuoc pham vi caa phap luat néi dia
vé noi dung

Pé xuat
Khong dé xuat dieu chinh, stra doi gi vé
phap luat

ZFor greater certainty, the Parties share the understanding that the “survival clauses” listed in Annex Z of the Agreements listed in Annex Y shall also cease to have effect.

65




Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

3.Notwithstanding paragraphs 1 and 2, a
claim may be submitted pursuant to the
provisions of an agreement listed in Annex
(YY), in accordance with the rules and
procedures established in the agreement,
provided that:

(i) the claim arises from an alleged breach
of provisions of that agreement that took
place prior to date of suspension of the
agreement pursuant to paragraph 2 or, if
the agreement is not suspended pursuant to
paragraph 2, prior to the date of entry into
force of this Agreement, and

(i1) no more than three (3) years have
elapsed from the date of suspension of the
agreement pursuant to paragraph 2 or, if
the agreement is not suspended pursuant to
paragraph 2, from the date of entry into
force of this Agreement until the date of
submission of the claim.

4. Notwithstanding paragraphs 1 and 2, if
the provisional application of this
Agreement, including this Chapter, is
terminated and this Agreement, including
this Chapter, does not enter into force, a
claim may be submitted pursuant to the
provisions of this Agreement, in
accordance with the rules and procedures
established in this Agreement, provided
that:
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(i) the claim arises from an alleged breach
of provisions of this Agreement that took
place during the period of the provisional
application of this Agreement, and

(i) no more than three (3) years have
elapsed from the date of termination of the
provisional application until the date of
submission of the claim.

5. For greater certainty, no claim may be
submitted pursuant to the provisions of this
Agreement, in accordance with the rules
and procedures established in this
Agreement if, (i) the claim arises from an
alleged breach of provisions of this
Agreement that took place before the date
of entry into force of this Agreement, or
(i) in the event of the provisional
application of this Agreement, if the claim
arises from an alleged breach of provisions
of this Agreement that took place before
the provisional application of this
Agreement.

6. For the purposes of this Article, the
definition of “entry into force of this
Agreement” provided for in paragraph 4(d)
of Article X.15 (Entry into Force) shall not

apply.

Annex [] Public debt
1. No claim that a restructuring of debt of a
Party breaches an obligation under Section

PLVN khong c6 quy dinh

Danh gia ,
DPay la van d¢ veé pham vi hiéu luc cia che
dinh ISDS cua EVFTA, khong thugc pham
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2 [Investment Protection] may be vi ctia phap luat noi dia vé ndi dung
submitted to, or if already submitted, be

pursued under Section 3 [Resolution of Pé xuit

Investment Disputes and Investment Court -Khéng dé xuat diéu chinh, stra d6i gi vé
System] if the restructuring is a negotiated phap luat

restructuring at the time of submission, or
becomes a negotiated restructuring after
such submission.

2. Notwithstanding [Article 6 Submission
of a Claim, Section on Resolution of
Investment Disputes and Investment Court
System], and subject to paragraph 1 of this
Annex, an investor may not submit a claim
under Section 3 [Resolution of Investment
Disputes and Investment Court System]
that a restructuring of debt of a Party
breaches Articles X [National Treatment]
or X [Most-Favoured Nation] of Section 1
[Liberalisation of Investments]?221 or an
obligation under Section 2 [Investment
Protection], unless 270 days have elapsed
from the date of submission by the
claimant of the written request for
consultations pursuant to [Article 4
Consultations].

22For greater certainty, a breach of the Article [National Treatment] or Article [Most-Favoured Nation] does not occur merely by virtue of a different treatment provided by a
Party to certain categories of investors or investments on grounds of a different macroeconomic impact, for instance to avoid systemic risks or spillover effects, or on grounds
of eligibility for debt restructuring.
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3. For the purposes of this Annex:

- ‘negotiated restructuring’ means the
restructuring or rescheduling of debt of a
Party that has been effected through (i) a
modification or amendment of debt
instruments, as provided for under their
terms, including their governing law, or
(i) a debt exchange or other similar
process in which the holders of no less
than 66% of the aggregate principal
amount of the outstanding debt subject to
restructuring, excluding debt held by that
Party or by entities owned or controlled by
it, have consented to such debt exchange
or other process.

- "governing law" of a debt instrument
means a country's legal and regulatory
framework applicable to that debt
instrument.

4. For greater certainty, “debt of a Party”
includes, in the case of the European
Union, debt of a government of a Member
State, or of a Government in a Member
State, at the central, regional or local level.

Section 3. Resolution of Investment
Disputes
SUB-SECTION 1: SCOPE AND
DEFINITIONS

Quan diém tiép can

Co ché ISDS chi danh riéng cho cé4c nha
dau tu EU dap ung céac diéu kién quy dinh,
trong cac loai tranh chap duoc quy dinh
trong EVFTA. Co ché nay khéng ap dung
cho nha dau tu trong nudc, ciing khong
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anh huong téi quy trinh giai quyét tranh
chap trong tai trong nuéc. N6i cach khac,
co ché ISDS tbn tai song song vdi cac co
ché giai quyét tranh chap dau tu noi dia
chtr khdng thay thé.

Vi vay, can quy dinh vé Co ché ISDS danh
cho cac nha dau tu EU tai Vian ban riéng
thyc thi EVFTA ma khong diéu chinh hay
sira doi gi d6i voi phéap luat noi dia (vé
trong tai) lién quan.

V& noi dung cac quy dinh cia co ché ISDS
can dua vao Vian ban thuc thi EVFTA vé
dau tu: Xem cac dé xuat cu thé trong cac
phan.

Article 1 Scope

1. This Section shall apply to a dispute
between, on the one hand, a claimant of
one Party and, on the other hand, the other
Party concerning any measure? alleged to
breach the provisions of:

(a) Section 2 (Investment protection),

(b) Article 3 paragraph 2 (national
treatment as regards the operation of
investments) and Acrticle 4 paragraph 2
(most favoured nation treatment as regards
the operation of investments) of Section 1
with respect to the operation of

PLVN khong c6 quy dinh

Danh gia

Cam két vé pham vi cac tranh chap c6 thé
st dyung ISDS 1a rat quan trong, vi vay can
dugc quy dinh rd trong phap luat noi dia.
Pé xuit

Noi luat hoa cam két tai Diéu nay trong
Vin ban thyc thi EVFTA vé Dau tu (phan
vé ISDS)

23The Parties understand that the term “measure” may include failures to act.
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investments as referred to in Article
13(1)(i) (Scope) of Section 2 (Investment
Protection),

which allegedly causes loss or damage to
the claimant or, where the claim is brought
on behalf of a locally established company
owned or controlled by the claimant, to the
locally established company.

2. For greater certainty, a claimant may not
submit a claim under this Section if its
investment has been made through
fraudulent misrepresentation, concealment,
corruption or conduct amounting to an
abuse of process.

3. The Tribunal may not decide claims that
fall outside of the scope of this Acrticle.

Avrticle 2 Definitions

The definitions contained in Chapter 1,
Avrticle X (Objectives, coverage and
definitions) apply to this Section.
"proceeding”, unless otherwise specified,
means a proceeding before the Tribunal or
Appeal Tribunal under this Section;
"disputing parties" means the claimant and
respondent;

"claimant of a Party" means:

(a) an "investor" of a Party, as defined in
Article 13 (i) of Section 2 (Scope) acting
on its own behalf; or

(b) an “investor” of a Party acting on

Danh gia

Cac dinh nghia nay quan trong, dac biét
dinh nghialién quan t&i pham vi cac cha
thé c6 quyén khai kién theo co ché 1SDS,
vi vay can duogc quy dinh rd trong phap
luat noi dia.

Pé xuit

Noi luat hda cam két tai Biéu nay trong
Vin ban thuc thi EVFTA vé Pau tu (phan
vé ISDS)
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behalf of a locally established company,
which it owns or controls. For greater
certainty, a claim submitted under (b) shall
be deemed to relate to a dispute between a
Contracting State and a national of another
Contracting State for the purpose of
Avrticle 25(1) of the ICSID Convention.
"non-disputing Party" means Viet Nam
when the respondent is the European
Union or a Member State of the European
Union, and the European Union when Viet
Nam is the respondent.

"respondent™ means either Viet Nam or, in
the case of the European Union, either the
European Union or the Member State
concerned as notified pursuant to Article 6.
“locally established company” means a
juridical person, established in the territory
of one Party, and owned and controlled by
an investor of the other Party.

“Third Party funding” means any funding
provided by a natural or juridical person
who is not a party to the dispute but who
enters into an agreement with a disputing
party in order to finance part or all of the
cost of the proceedings in return for a
remuneration dependent on the outcome of
the dispute or in the form of a donation or
grant.

“UNCITRAL Transparency Rules” means
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the UNCITRAL Rules on Transparency in
Treaty- based Investor-State Arbitration.

SUB-SECTION 2: ALTERNATIVE
DISPUTE RESOLUTION AND
CONSULTATIONS

SUB-SECTION 3: SUBMISSION OF A
CLAIM AND CONDITIONS
PRECEDENT

SUB-SECTION 4: INVESTMENT
TRIBUNAL SYSTEM

SUB-SECTION 5: CONDUCT OF
PROCEEDINGS)*
(except for Article 31)

Panh gia
Cac noi dung nay lién quan téi quy trinh
chi tiét, thu tuc t6 tung dé giai quyét tranh
chap ISDS. Céc noi dung nay du chi tiét,
du 16 rang dé co thé ap dung truc tiép.
Pé xuiat
- Qudc hoi ban hanh Nghi quyét ap
dung tryc tiép cac noi dung nay cua
EVFTA
- Danh 01 Diéu trong Vin ban thuc
thi EVFTA vé Dau tu (phan vé
ISDS) dé dan chiéu tsi cac quy
trinh, thua tuc tai cac phan ndi dung
nay cua EVFTA

Article 31 Enforcement of awards

1. Final awards issued pursuant to this
Section:

(a) shall be binding between the disputing
parties and in respect of that particular
case; and

(b) shall not be subject to appeal, review,
set aside, annulment or any other remedy.
2. Each Party shall recognize an award
rendered pursuant to this Agreement as
binding and enforce the pecuniary
obligation within its territory as if it were a

Danh gia
Céc cam két trong Diéu nay lién quan toi
thir tuc cdng nhan va thi hanh phéan quyét
(can viéc td chire thuc hién cua phap luat
noi dia) va cac bao luu lién quan tgi hiéu
lyc phap Iy cua phan quyet trong tai giai
quyét tranh chap, vi vay can dugc diéu
chinh trong phéap luat néi dia.
Pé xuiat
Quy dinh trong Van ban thuc thi EVFTA
vé Pau tu (phan vé ISDS)

- Quy dinh v& hiéu lyc phap ly cua

24 See content at: http://www.trungtamwto.vn/sites/default/files/evfta_chapter_8.pdf
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final judgement of a court in that Party.

3. Notwithstanding paragraphs 1 and 2,
during the period mentioned in paragraph
4, the recognition and enforcement of a
final award in respect of a dispute where
Viet Nam is the respondent shall be
conducted pursuant to the Convention on
the Recognition and Enforcement of
Foreign Arbitral Awards of 10th June,
1958 (New York Convention). During this
time, paragraph 1(b) of this Article and
paragraph 3(b) of Article 10 (Consent) do
not apply to disputes where Viet Nam is a
respondent.

4. Upon completion of a period of 5 years
after the entry into force of this
Agreement, or a longer period fixed by the
Trade Committee should the conditions
warrant, the recognition and enforcement
of a final award in respect of disputes
where Viet Nam is the respondent shall be
in accordance with paragraphs 1 and 2.

5. Execution of the award shall be
governed by the laws concerning the
execution of judgments or awards in force
where such execution is sought.

6. For greater certainty, Article X (Rights
and obligations of natural or juridical
persons under this Agreement, Chapter X)
shall not prevent the recognition, execution

phan quyét trong tai nhu khoan 1
biéu 31 EVFTA,;

Quy dinh rd vé co ché cong nhan va
thi hanh phéan quyét trong tai va cac
noi dung lién quan téi bao luu nhu
néu trong cam két trong 02 truong
hop:

+ Trong thoi gian bao luu: 5 nam ké
tir ngay EVFTA c0 hiéu luc; va

+ Sau thoi gian bao luu: Tir nam
th 6 tro di (hodc thoi diém do Uy
ban thuong mai xac dinh)
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and enforcement of awards rendered
pursuant to this Section.

7. For the purposes of Article 1 of the New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards,
final awards issued pursuant to this Section
shall be deemed to be arbitral awards and
to relate to claims arising out of a
commercial relationship or transaction.

8. For greater certainty and subject to
paragraph 1, where a claim has been
submitted to dispute settlement pursuant to
Avrticle 7(2)(a), a final award issued
pursuant to this Section shall qualify as an
award under Section 6 of the Convention
on the Settlement of Investment Disputes
between States and Nationals of Other
States of 18 March 1965 (ICSID).

ANNEX |
Mediation Mechanism for investment
disputes

ANNEX Il Code of Conduct for
Members of the Tribunal, the Appeal
Tribunal and Mediators

ANNEX 111

ANNEX IV
Working Procedures for the Appeal
Tribunal

Danh gia
Céc noi dung nay lién quan tai quy trinh
chi tiét, thu tuc t6 tung dé giai quyét tranh
chap ISDS. Céc noi dung nay du chi tiét,
du r6 rang dé co thé ap dung truc tiép.
Pé xuiat
- Quéc hoi ban hanh Nghi quyét &p
dung tryc tiép cac noi dung nay cua
EVFTA
- Danh 01 Diéu trong Vin ban thuc
thi EVFTA vé Pau tu (phan vé
ISDS) dé dan chiéu tsi cac quy
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trinh, thu tuc tai cac phan ndi dung
nay cuia EVFTA
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RA SOAT PHAN BIEU CAM KET MO CUA PAU TU -

DICH VU (Phu luc 8d — Chwong 8 EVFTA)

Viet Nam — Schedule of commitments — Cross border supply of services and Establishment

Cam két EVFTA

Quy dinh cua phap luat Viét Nam

Danh gia tuong thich — Dé xuat giai phap

1. The list of commitments below indicates
the economic activities liberalized
pursuant to Articles ... (Schedule of
specific commitments-Chapter Il on
Investment) and ... (Schedule of specific
commitments-Chapter I11 on Cross border
supply of services) and, by means of
reservations, the market access, national
treatment and performance requirement
limitations that apply to establishments
and investor of the EU Party in those
activities or to services and service
suppliers of the EU Party in those sectors,
where applicable.

Establishment or supply of services in
sectors or sub-sectors covered by this
Agreement and not mentioned in the
Schedules below is not committed.

Nghi dinh 118/2015/ND-CP

Piéu 13. Cong bé diéu Kién dau tw doi
v6i nha diu tw nwéc Ngoai

1. B Ké& hoach va Pau tu chu tri, phdi hop
Vi cac B9, co quan ngang B0 ra soét, tap
hop cé&c nganh, nghé va diéu kién dau tu
dbi v&i nha dau tu nudc ngoai theo quy
dinh tai cac luat, phap lénh, nghi dinh, diéu
wdC qudc té vé dau tu va nganh, phan
nganh dich vu quy dinh tai Biém e Khoan
2 Piéu 10 Nghi dinh nay de cong bé trén
Cong thong tin qudc gia vé dau tu nudc
ngoai.

2. Biéu kién dau tu d6i voi nha dau tu
nude ngoai dugc cong bé theo quy dinh tai
Khoan 1 Diéu nay gom nhitng noi dung
sau day:

a) Nganh, nghé dau tu co6 diéu kién doi véi
nha dau tu nudc Ngoai;

b) Can ctr 4p dung diéu kién dau tu ddi véi
nha dau tu nudc Ngoai;

¢) Noi dung diéu kién dau tu 4p dung dbi
V6i nha dau tu nudc ngoai theo quy dinh
tai Khoan 1 Diéu 10 Nghi dinh nay;

d) Cac nganh, phan nganh dich vu quy

Danh gia
Cam két nay khing dinh nguyén tic mé
ctra dich vu - dau tu trong EVFTA [a
“chon — cho”: chi mé cac noi dung theo
cam két trong Biéu, truong hop khong co
trong Biéu thi 1a khdng cam két.
Biéu cua EVFTA chi bao gom cac diéu
kién ap dung cho hoatdong dau tu va nha
dau tu EU.
Trong khi do, van ban phap luat chuyen
nganh cua VN néu c6 quy dinh vé diéu
kién mo ctra d6i v6i nha dau tu nudc ngoai
sé laép dung chung cho cac nha dau tu
dén tir tat ca cac qudc gia, vung lanh tho.
Céac diéu kién dau tu ddi voi nha dau tu
nuéc ngoai theo ting khu vuc lanh tho
theo diéu udc quoc té dugc cong bd trén
Cong thdng tin qudc gia vé dau tu nudc
ngoai.
Pé xuit
- Khéng dé xuit diéu chinh, sira doi
gi vé phap luat dau tu chuyén nganh
- Dé xuat cap nhat cac diéu kién dau
tu d6i véi nha dau tu EU trong Biéu
cua EVFTA Ién Cong thong tin
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dinh tai Biém e Khoan 2 Biéu 10 Nghi
dinh nay.

3. Nhirng néi dung quy dinh tai Khoan 2
Diéu nay duoc cap nhat trong cac truong
hop sau:

a) biéu kién dau tu d6i voi nha dau tu
nudc Ngoai ¢o su thay doi theo quy dinh
tai cac luat, phap 1énh, nghi dinh va diéu
udc qudc té vé dau tu;

b) Cac nganh, phan nganh dich vu quy
dinh tai Biém e Khoan 2 Biéu 10 Nghi
dinh nay duoc diéu chinh theo két qua ra
soat quy dinh tai Khoan 1 Diéu nay.

4. Nhitng ndi dung dugc cap nhat trong
cac truong hop quy dinh tai Khoan 3 Biéu
nay duoc cong bé trén Cong thong tin
qudc gia vé dau tu nudc ngoai theo thi tuc
quy dinh tai Khoan 3 Biéu 12 Nghi dinh
nay.

quéc gia vé dau tu nudc ngoai

2. Indentifying individual sectors and sub-
sectors: (a) ISIC rev 3.1 means the
International Standard Industrial
Classification of all Economic Activities
as set out in Statistical Office of the United
Nations, Statistical Papers, Series M, N° 4,
ISIC REV 3.1, 2002; (b) CPC means the
Central Products Classification as referred
to in footnote ... of Article ...
(Understanding on computer services-

PLVN khong quy dinhvé CPC ,
PLVN c6 phan chia 22 nganh nghé kinh té
(check lai tén VB)

Danh gia

Cam két nay vién din céac noi dung vé ma
ISIC, CPC nham lam rd cé4c Ky hiéu ma
nganh dung cho cac nganh dich vu duoc
cam két trong EVFTA.

Trong phap luat Viét Nam, cac nganh dich
vu duoc hiéu chung, hau nhu khong liét ké
chi tiét cac hoat dong cu thé ma bao trim
ca linh vuc dich vu 16n. Vi vay PLVN
thuong 1a rong hon EVFTA vé pham vi
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Section 111 on Computer Services-Chapter
V on Regulatory Framework); and (c) CPC
provisional means the provisional CPC
codes as used in the Provisional Central
Product Classification (Statistical Papers
Series M No. 77, Department of
International Economic and Social Affairs,
Statistical Office of the United Nations,
New York, 1991)

tirng nganh.

P& xuat

Khong dé xuit diéu chinh, sira di gi vé
phap luat (trir treong hop cd sai khac 16n
trong dinh nghia nganh, phan nganh dich
vu gitta PLVN va EVFTA dugc xac dinh
trong c&c muc ra soat dudi day)

3. The list below does not include
measures relating to qualification
requirements and procedures, technical
standards and licensing requirements and
procedures when they do not constitute a
market access, a national treatment or
performance requirement limitation within
the meaning of Articles ... (Market access-
Chapter II on Investment) and ... (Market
accessChapter 111 on Cross border supply
of services) and Articles ... (National
Treatment-Chapter Il on Investment) and
... (National Treatment- Chapter Il on
Cross border supply of services) and ...
Article ... (Performance Requirements-
Chapter Il on Investment). Those measures
(e.g. need to obtain a license, universal
service obligations, need to obtain
recognition of qualifications in regulated
sectors, need to pass specific
examinations, including language

Luat Dau tu

Piéu 7. Nganh, nghé dau tw kinh doanh
c6 diéu kién

1. Nganh, nghé dau tu kinh doanh c6 diéu
kién 1a nganh, nghé ma viéc thuc hién hoat
dong dau tu kinh doanh trong nganh, nghé
d6 phai dap tng diéu kién vi ly do quédc
phong, an ninh quéc gia, trat ty, an toan xa
hoi, dao duc xa hoi, strc khoe cuaa cong
dong.

2. Danh muc nganh, nghé dau tu kinh
doanh ¢6 diéu kién dugc quy dinh tai Phu
luc 4 cua Luat nay.

3. Diéu kién dau tu kinh doanh doi véi
nganh, nghé quy dinh tai khoan 2 Diéu nay
duoc quy dinh tai cac luat, phap 1énh, nghi
dinh va diéu udc qudc té ma Cong hoa xa
hoi chu nghia Viét Nam la thanh vién. B9,
co quan ngang bd, Hoi dong nhan dan, Uy
ban nhan dan cac cip, co quan, td chic, ¢
nhan khac khong dugc ban hanh quy dinh

Danh gia

Cac bién phap néu tai diém nay cua
EVFTA tuong duong véi cac diéu kién
kinh doanh trong cac nganh nghé kinh
doanh c6 diéu ki¢n ciia Viét Nam. Céac
diéu kién nay ciia PLVN duoc quy dinh
trong cac van ban phap luat chuyén nganh,
&p dung chung cho tat ca cac nha dau tu.
Véi quy dinh nay cua EVFTA, PLVN vé
diéu kién kinh doanh da tuan thu.

Pé xuit

Khong dé xuat sira d6i, diéu chinh gi vé
phép luat

79




Trung tdm WTO va Hoi nhap — Phong Thuong mai va Cong nghiép Viét Nam

examinations, and non-discriminatory
requirement that certain activities may not
be carried out in environmental protected
zones or areas of particular historic and
artistic interest), even if not listed, apply in
any case to establishments and investor of
the EU Party or to services and service
suppliers of the EU Party, where
applicable.

vé diéu kién dau tu kinh doanh.

4. Biéu kién dau tu kinh doanh phai dwgc
quy dinh phu hgp véi muc tiéu quy dinh
tai khoan 1 Diéu nay va phai bao dam
cong khai, minh bach, khach quan, tiét
kiém thoi gian, chi phi tuan thu cua nha
dau tu.

Nghi dinh 118/2015/ND-CP

Diéu 9. Thuc hign quy dinh vé nganh,
nghé dau tw kinh doanh cé diéu ki¢gn va
diéu Kién dau tw kinh doanh

1. Ca nhan, to chirc kinh té duoc quyén
kinh doanh trong nganh, nghé dau tu kinh
doanh ¢6 diéu kién quy dinh tai Phu luc 4
Luat Pau tu ké tir khi dap Gmg du diéu kién
va phai bao dam déap tng cac diéu kién do
trong qua trinh hoat dong dau tu kinh
doanh.

2. biéu kién dau tu kinh doanh dugc ap
dung theo mot hoac mot s6 hinh thirc sau
day:

a) Giay phép;

b) Gidy chting nhan du diéu kién;
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c) Chuang chi hanh nghé;

d) Chirng nhan bao hiém trach nhiém nghé
nghiép;

d) Van ban xac nhan;

e) Cac hinh thirc van ban khac theo quy
dinh cua phap luat khong duoc quy dinh
tai cac Biém a, b, ¢, d va d Khoan nay;

g) Cac didu kién ma ca nhan, té chic kinh
té phai dap Gmg dé thuc hién hoat dong dau
tu kinh doanh ma khéng can phai c6 xac
nhan, chap thuan duéi cac hinh thic vin
ban quy dinh tai cic Piém a, b, ¢, d, d va e
Khoan nay.

3. Moi c& nhan, t6 chie dap ung diéu kién
dau tu kinh doanh déu c6 quyén dugc cap
cac vin ban quy dinh tai cac Piém a, b, c,
d, d va e Khoan 2 Piéu nay (sau diy goi
chung la gidy phép) hoic dugc quyén thuc
hién hoat dong dau tu, kinh doanh khi dap
tmg diéu kién quy dinh tai Biém g Khoan
2 DPiéu nay. Trong trudng hop tur chéi cap,
gia han, stra d6i, b6 sung glay phép, co
quan nha nuéc ¢ tham quyén phai thdng
bao bang van ban cho ca nhan, t6 chirc va
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néu rd ly do tir choi.

4. Trong qua trinh thuc hién thu tuc hanh
chinh dé duoc cap gidy phép hoac thuc
hién cac diéu kién quy dinh tai Biém g
Khoan 2 Biéu nay, doanh nghiép khong
phai ghi nganh nghé kinh doanh c6 diéu
kién tai Giay chirng nhan ding ky doanh
nghiép.

4. In accordance with paragraph ... of
Atrticle ... (Objective and Scope), Articles
.. (Market access-Chapter Il on
Investment) and ... (Market access-
Chapter 111 on Cross border supply of
services) and Articles ... (National
Treatment-Chapter Il on Investment) and
.. (National Treatment- Chapter Ill on
Cross border supply of services) and ...
Avrticle ... (Performance Requirements-
Chapter Il on Investment) do not apply to
subsidies® aimed at promoting the welfare
and employment of ethnic minorities .

Panh gia
Pay 1a ngoai 1& (quyén caa Viét Nam)
trong viéc quy dinh cac bi¢n phap lién
quan tai tro cap nham tang phuc loi va
viéc 1am cho dan toc thiéu sb (khong phai
tuan thu cac nguyén tic trong Chuwong Pau
tu cua EVFTA. Vi vay, PLVN da tuong
thich.
Pé xuat
- Chay ngoai Ié nay trong ban hanh
cac quy dinh khi can thiét
- Chay ngoai I¢ nay khi danh gia
muc do tuong thich cua PLVN
trong cac linh vuc dich vu ¢ cam
két cu thé (xem dudi day)

For greater certainty, notwithstanding
Article ... (Market access-Chapter Il on
Investment), non-discriminatory

Panh gia ‘
Day la ngoali I¢ (quyen cua Viét Nam)
trong viéc quy dinh loai hinh doanh nghiép

5 For greater certainty, the Parties understand that “subsidies”, for the purpose of this sentence, include benefits granted for the development of ethnic minorities, such as site
assistance, human resources training, assistance for technology research and development, legal aids, market information and promotion.
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requirements as regards the type of legal
form of an establishment do not need to be
specified in the below list of commitments
on establishment in order to be maintained
or adopted.

For greater certainty, the following
measures adopted or maintained in sectors
other than services are consistent with
Article ... (Market access-Chapter 11 on
Investment) and do not need to be
specified in the below list of commitments
on establishment in order to be maintained
or adopted: (i) Measures concerning
zoning or planning or regulations affecting
the development or use of land, or other
analogous measures; (ii) Measures seeking
to ensure the conservation and protection
of natural resources and the environment,
including limitation on the availability,
number and scope of concessions granted,
and the imposition of moratoria or bans.

bat budc, cac bién phap lién quan toi sir
dung dét dai, bao tén tai nguyén thién
nhién, méi trueong (khdng phai tuan thu
cac nguyén tic trong Chuong Pau tu cua
EVFTA). Vi vay, PLVN da tuong thich.
D& xuat
- Chuy ngoai I¢ nay trong ban hanh
cac quy dinh khi can thiét
- Chay ngoai Ié nay khi danh gia
muc do twong thich cia PLVN
trong cac linh vyc dich vu c6 cam
két cu thé (xem duéi day)

6. The rights and obligations arising from

the list below shall have no self-executing
effect and thus confer no rights directly on
natural or juridical persons.

Luat Ky két, gia nhap va thyc hién Diéu
udc qubc té 2005

Piéu 6. Diéu wéc qudc té va quy dinh cua
phap luat trong nudc

1. Trong truong hop van ban quy pham
phap luat va diéu udc quoc té& ma Cong
hoa xa hoi chi nghia Viét Nam la thanh
vién c6 quy dinh khéc nhau vé ciing mot
van dé thi 4p dung quy dinh cua diéu uéc

Danh gia

Cam két tai diém nay nhan manh céc quy
dinh vé& mé ctra trong cac cam két trong
Biéu khdng c6 gié tri p dung truc tiép,
can duoc noi luat hoa trong phap luat noi
dia.

PLVN khéng c6 quy dinh ¢é dinh vé cac
truong hop ap dung truc tiép hodc noi luat
hoa. Vi vay da tuong thich.
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quoc té.

2. Viéc ban hanh van ban quy pham phéap
luat phai bao dam khéng lam can tro viéc
thuc hién didu uéc qudc té ma Cong hoa
xa hoi chu nghia Viét Nam la thanh vién
c6 quy dinh vé cuing mot van dé.

3. Cén ctr VA0 Y&u cau, noi dung, tinh chat
clia diéu woc qudc té, Quoc hoi, Chu tich
nuéc, Chinh phit khi quyét dinh chap nhan
Su rang bUOC cua diéu udc qUOc té dong
thoi quyét dinh ap dung truc tlep toan bo
hoac mot phan diéu wac qudc té do ddi véi
co quan, to chire, ¢4 nhan trong trudng hop
quy dinh cua diéu uéc qubc té da du rd, chi
tiét dé thuc hién; quyét dinh hoac kién
nghi stra doi, bo sung, bai bé hozc ban
hanh véan ban quy pham phap luat dé thuc
hién diéu wdc quéc té do.

Pé xuat , ,
Chu'y noi luat hoa tat ca cac cam ket trong
Bicu trong Van ban riéng thuc thi EVFTA

Vi ly do ndy ma vé nguyén tac ap dung
phap luat thi khdng can thiét phai ra soat
cac van ban phap luat chuyén nganh, do du
c6 quy dinh khéc biét thé nao thi véi quy
dinh trong Vian ban riéng thuc thi EVFTA
(va sau d6 duoc tap hop cong b trén Cong
thong tin vé dau tu nudc ngoai), viec mo
ctra thi trudong cho nha dau tu EU van s&
theo Van ban riéng nay, khong theo van
ban phap luat chuyén nganh, trir cac
treong hop ma Van ban riéng khéng cé
quy dinh.

Do d6 cac ra soat PLVN vai cac cam két
mé cira theo Biéu cua EVFTA dudi day
chi mang tinh minh hoa vé muc d6 mé cira
thi truong trong EVFTA so véi phép luat
hién hanh, khong 1am anh hudng, thay doi
quy dinh caa phép luat hién hanh.

7. Where Viet Nam maintains a
reservation that requires that a service
supplier or an investor be a citizen,
national, permanent resident or resident of
its territory as a condition to the supply of
a service or establishment in its territory, a
reservation listed in the list of

commitments in Appendix ... pursuant to

Danh gia

Pay 1a van dé ap dung bao luu cua Hiép
dinh, khong thugc phap luat néi dia.

Pé xuit

Cha y két hop cam két nay véi cac cam két
lien quan dé dam bao hiéu ding nd6i ham
nghia vu lién quan
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Article ... (Scope and Definitions) with
respect to temporary movement of natural
persons shall operate as a reservation with
respect to the commitments on
establishment taken in this Appendix in
conformity with Article... (Schedule of
specific commitments-Chapter Il on
Investment), to the extent applicable.

ALL SECTORS

Employment of foreigners

1. Unbound for measures relating to
employment of foreigners, unless
otherwise provided in Chapter 1V
[Temporary Presence of Natural Persons
for Business Purposes]

Phép luat vé lao dong

Danh gia

Pay l1a quyén EVFTA cho Viét Nam,
khong phai nghia vu (trir cam két lién quan
tai Chuong I'V)

Pé xuat

Khong dé xuat diéu chinh, sira doi gi vé
phap luat

Chu y cam két tai Chuong IV cua Chuong
8

Share Acquisition, securities and public
companies

2. EU investors are permitted to make
capital contribution in the form of buying
shares of Viet Nam's enterprises. In the
case of buying shares of joint-stock
commercial banks, or buying shares of
enterprise operates in the sectors not
committed in this Schedule, the total
equity held by foreign investors in each
enterprise may not exceed 30% of the
enterprise's chartered capital. For the other

Nghi dinh 01/2014/ND-CP V& vigc nha
dau tw nwéc Ngoai mua cé phan cia to
chirc tin dung VN

Piéu 7. Ty 1& sé hiru c6 phan déi véi nha
diu tw nwéc NQoAi

1. Ty & s6 hitu ¢6 phan cia mot ca nhan
nude ngoai khong duge vuot qué 5% von

diéu 18 cua mot t6 chic tin dung Viét Nam.

2. Ty 18 s¢ hitu ¢b phan cua mot td chuc
nude ngoai khong dugc vuot qué 15% von
diéu 1& cua mot to chic tin dung Viét Nam
trir truong hop quy dinh tai Khoan 3 Diéu

Danh gia

Ngoai cac truong hop c6 cam két trong
Biéu (s& ra soat sau ddy), cac truong hop
chung, mirc cam két trong EVFTA tuong
tu nhu mirc mé cura hién tai trong PLVN

(Con trudong hop mua c6 phan cua DN
khdng thudc linh vuc c6 cam két??? Check
lai van ban)

Pé xuiat

Khong dé xuat sira d6i, diéu chinh gi vé
phap luat
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sectors and sub-sectors committed in this
Schedule, the level of equity held by
foreign investors in acquisition of
Vietnamese enterprises shall be
corresponding to the limitations on foreign
capital participation set forth therein, if
any.

Unless otherwise specified in each specific
sector or sub sector of this Schedule, no
limitation on foreign ownership in public
company, except the following:

- in sectors where laws and regulations of
Viet Nam prescribe limitations on foreign
ownership, foreign ownership in public
company shall have to comply with such
limitations;

- in sectors where foreign investment are
conditional and conditions for foreign
investment in such sector do not include
limitation on foreign ownership, foreign
investors are not allowed to hold more
than 49% of total number of stocks of a
public company" .

nay.

3. Ty 18 so hiru c6 phan caa mot nha dau tu
chién lugc nudc ngoai khong duge vuot
qué 20% vén diéu Ié caa mot td chic tin
dung Viét Nam.

4. Ty Ié s& hiru c6 phan cua mot nha dau tu
nudc ngoai va nguoi ¢o lién quan ctaa nha
dau tu nudc ngoai d6 khong duge vuot qua
20% vén diéu 1é caa mot to chuc tin dung
Viét Nam.

5. Tong mic sé hitu ¢6 phan cia cac nha
dau tu nudc ngoai khong vuot quéa 30%
vén diéu Ié cia mot ngan hang thuong mai
Viét Nam. Tong mirc s hitu ¢6 phan cua
cac nha dau tu nudc ngoai tai mot to chic
tin dung phi ngan hang Viét Nam thuc
hién theo quy dinh ciia phap luat doi véi
cong ty dai chdng, cong ty niém yét.

6. Trong truong hop dic biét dé thuc hién
co cau lai t6 chuc tin dung yéu kém, gap
kho khian, bao dam an toan hé thong t6
chtee tin dung, Thu tuéng Chinh phu quyét
dinh ty 1¢ s¢ hitu c6 phan cia mot t chuc
nudc NGoai, mot nha dau tu chién luge
nudc ngoai, tong mac s hitu ¢6 phan cua
cac nha dau tu nudc Ngoai tai mot to chuc
tin dung c6 phan yéu kém duoc co cau lai
vuot qué gidi han quy dinh tai cac Khoan
2,3, 5 Diéu nay ddi véi ting truong hop
cu thé.
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Nghi dinh 60/2015/ND-CP sira d6i b
sung Nghi dinh 58/2012/ND-CP quy
dinh chi tiét Luat chieng khoan

Piéu 2a. Ty 1é sé hiru nwéc ngoai trén
thi trweong chieng khoan Viét Nam

1. Ty Ié s¢ hitu nudc ngoai tai cong ty dai
chung nhu sau:

a) Truong hop diéu uéc qudc té ma Vieét
Nam la thanh vién c¢é quy dinh vé ty I¢é s&
hiru nuéc ngoai, thi thuc hién theo didu
uée quoc té;

b) Truong hop cong ty dai chdng hoat
dong trong nganh, nghé dau tu kinh doanh
ma phép luat vé dau tu, phap luat lién quan
¢ quy dinh vé ty Ié s& hiru nuéc ngoai thi
thuc hién theo quy dinh tai phap luat do.
Déi vai cong ty dai chling hoat dong trong
nganh, nghé dau tu kinh doanh c6 diéu
kién 4p dung ddi véi nha dau tu nudc
ngodi ma chua c6 quy dinh cu thé vé so
hiru nuéc ngoai, thi ty 1€ s hiru nude
ngoai toi da 1a 49%;

¢) Truong hop cong ty dai ching hoat
dong da nganh, nghé, c6 quy dinh khac
nhau Vé ty 1& s¢ hitu nudc ngoai, thi ty 18
so hitu nude ngoai khong vugt qua mirc
thap nhat trong cac nganh, nghé (ma cong
ty d6 hoat dong) c6 quy dinh vé ty 1& s¢
hitu nu6c ngoai, trir treong hop didu wée
quoc té co quy dinh Khéc;
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d) Doi véi cong ty dai chiing khdng thuoc
cac truong hop quy dinh tai Biém a, b, ¢
Khoan nay, ty 1€ s hiru nudc ngoai la
khong han ché, trir trudng hop Piéu 18
cong ty co quy dinh khac.

Organizational issues

3. Unbound for the establishment and
operation of co-operatives, union of co-
operatives, household business and
soleproprietorship. Representative offices
of foreign service suppliers are permitted
to be established in Viet Nam, but they
shall not engage in any direct profit-
making activities?. Unless otherwise
indicated in each specific sector or sub-
sector of this Schedule, the establishment
of branches is unbound. Treatment
accorded to subsidiaries of EU juridical
person formed in accordance with the law
of the Viet Nam and having their
registered office, central administration or
principal place of business within Viet
Nam is not extended to branches or
agencies established in Viet Nam by EU’s
companies?’.

Luat hep tac x&, Luat DN

Luat Thuong mai

Piéu 18. Nghia vu cta Vin phong dai dién
1. Khong dugc thuc hién hoat dong sinh
loi tryuc tiép tai Vit Nam.

2. Chi duoc thuc hién cac hoat dong xuc
tién thuong mai trong pham vi ma Luat
nay cho phép.

3. Khong duoc giao két hop dong sira doi,
b sung hop dong da giao két cua thuong
nhan nudc ngoai, trur trudng hop Truong
Vin phong dai dién c6 gidy uy quyén hop
phép cua thuong nhan nudc ngoai hoac cac
truong hop quy dinh tai cac khoan 2, 3 va
4 Piéu 17 cua Luat nay.

4. Nop thué, phi, Ié phi va thuc hién cac
nghia vu tai chinh khac theo quy dinh cta
phap luat Viét Nam.

5. Bao cédo hoat dong ctia Van phong dali
dién theo quy dinh cta phéap luat Viét
Nam.

Panh gia

Cam két nay trong EVFTA twong ty nhu
muc mao cia hién tai trong PLVN

Pé xuit

Khéng dé xuat sira doi, diéu chinh gi vé
phap luat

2% Representative office is a subordinate unit of foreign enterprises, established under the Vietnamese law in order to seek, promote trade and tourism opportunities but is not

allowed to engage in any direct profit-making activities.
27 In accordance with the Civil Code of Viet Nam, these subsidiaries are considered as juridical persons of Viet Nam.
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6. Cac nghia vu khac theo quy dinh cua
phap luat.

Nghi dinh 72/2006/ND-CP quy dinh chi
tiét Luat Thwong mai vé VPDD, Chi
nhanh cia thwong nhan nwéc ngoai &
VN

Piéu 2. Quyén thanh lap Vin phong dai
dién, Chi nhanh cua thuong nhan nudc
ngoai tai Viét Nam

1. Thuong nhan nude ngoai dugc thanh lap
Van phong dai dién cia minh tai Viét Nam
(sau day goi tat 1a Vin phong dai dién)
theo quy dinh tai Piéu 16, Diéu 17, biéu
18, Piéu 22 cua Luat Thuong mai va quy
dinh cua Nghi dinh nay.

2. Thuong nhan nudc ngoai dugc thanh lap
Chi nhanh cta minh tai Viét Nam (sau day
goi tit 1a Chi nhanh) theo céc cam két cua
Viét Nam trong cac Piéu uéc qubc té ma
Viét Nam la thanh vién dé hoat dong mua
bén hang hoa va cac hoat dong lién quan
truc tiép dén mua ban hang hoa theo quy
dinh tai Dicu 16, Diéu 19, Diéu 20, Diéu
22 cua Luat Thuong mai va quy dinh cua
Nghi dinh nay.

Piéu 16. Noi dung hoat ddng ciia Vin
phong dai dién

Noi dung hoat dong ctia Van phong dai
dién bao gom:

1. Thuc hién chuc nang van phong lién lac.
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2. X(c tién xay dung céc du an hop tac cua
thuong nhan nuwdc ngoai tai Viét Nam.

3. Nghién ctiu thi truong dé thuc ddy co
hoi mua ban hang hod, cung tng va tiéu
dung dich vu thuong mai cta thwong nhan
ma minh dai dién.

4. Theo ddi, dén doc viéc thuc hién cac
hop ddng da ky két véi cac doi tac Vit
Nam hoic lién quan dén thi truong Viét
Nam cua thuong nhan nudc ngoai ma
minh dai dién.

5. Céc hoat dong khac ma phap luat Viét
Nam cho phép.

State owned enterprises

4. Unbound for privatization, equitization
or divestment of assets through transfer or
disposal of equity interests or assets of
State Owned Enterprises.

Danh gia

Pay 1a quyén EVFTA danh cho VN,
khong phai nghia vu. Vi vay PLVN da
tuong thich

Pé xuit

Khong dé xuat sira d6i, diéu chinh gi vé
phép luat

Public utilities

5. Economic activities considered as public
utilities at a national or local level may be
subject to public monopolies or to
exclusive rights granted to private
operators

Danh gia

Pay 1a quyén EVFTA danh cho VN,
khong phai nghia vu. Vi vay PLVN da
tuong thich

Pé xuit

Khong dé xuat sira d6i, diéu chinh gi vé
phap luat
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Land and real estate?®

6. Unbound for land ownership,
acquisition of land use rights, land lease,
usage of land, land planning, term of land
use, rights and obligations of land users®,
Natural resources found in land belong to
the State of Viet Nam. Cultural heritage,
whose owner cannot be identified, found
in land belong to the State of Viet Nam.
Unbound for measures relating to the
purchase, selling, ownership and leasing of
residential real estates by foreigners.

Danh gia

Day 1a bao luu cua VN trong EVFTA vé
cac van dé lién quan t6i dat dai va bat
dong san, quyén so hiru ddi véi tai nguyén
thién nhién trén Ianh tho, di san van hoa.
Vi vay PLVN da tuong thich

Pé xuat
Khong dé xuat stra doi, dicu chinh gi vé
phap luat

Investment procedures

7. Unbound for any measure with respect
to investment procedures applied to
foreign investor or foreign invested
economic entities, such as procedures
relating to investment registration
certificate of investment projects, and
foreign exchange management
procedures®,

CAC CAM KET MO CUA RIENG
CHO TUNG NGANH

TO BE ADDED AFTER FINISHED

28 For greater certainty, this reservation is without prejudice to the rights and obligations of the Parties in Article (Expropriation)

2 For illustrative purposes, foreign organizations and individuals cannot own land. They can only lease land in line with the duration of their investment project subject to
approval of a competent State body, which shall not exceed 50 years.
30 For greater certainty, this reservation is without prejudice to the Parties’ right and obligations under Section (Investment Protection) and Chapter (Domestic Regulations).
For further clarity, a breach of an obligation under Section (Investment Protection) in itself shall not be considered a breach of an obligation referred to in Headnote
paragraph 1. A breach of an obligation under Chapter (Domestic Regulations) in itself shall not be considered a breach of an obligation referred to in Headnote paragraph 1
and shall not be subject to the dispute settlement mechanism under Section (ISDS).
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